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Federal  Law  and  Athletic  Eligibility 
for  Students  with  Disabilities 

by  Gerald  Leonard 


INTERSCHOLASTIC  athletic  associations  and  state 
boards  of  education  generally  deny  interscholastic  ath- 
letic eligibility  to  nineteen-year-olds  and  to  students 
who  have  exceeded  eight  semesters  in  high  school.'  The 
policy  is  based  on  the  reasonable  assumption  that  stu- 
dents will  have  graduated  from  high  school  before 
reaching  the  age  of  nineteen.  North  Carolina,  like  most 
states,  has  a  waiver  procedure  for  handling  hardship 
cases  resulting  from  its  eligibility  rules  (for  example, 
certain  minimum  attendance  or  course  credits  earned), 
but  the  age  rule  is  one  that  cannot  be  waived.- 

This  sensible  enough  state  of  affairs  has  become 
more  complicated  in  recent  years,  however,  as  the  par- 
ticular challenges  faced  by  students  with  disabilities 
have  become  more  widely  recognized.  The  fairness  of 
the  expectation  that  a  student  will  graduate  from  high 
school  by  the  age  of  eighteen  has  a  weaker  basis  when 
that  student's  progress  has  been  slowed  by  a  disability, 
especially  if  the  adults  in  that  student's  life  have  failed  to 
recognize  and  respond  to  that  disability  quickly  enough. 
These  students  experience  their  athletic  ineligibility  as 
an  extra  penalty  imposed  on  them  for  disabilities  that 
have  already  taken  a  serious  toll  on  their  lives.  Some  dis- 
abled  students   therefore   have   challenged   eligibility 


The  author  is  a  graduate  of  the  University  of  Michigan  Law  School 
and  was  a  1995  summer  law  >.lcrk  .it  the  Institute  of  Government.  He  is  now 
a  law  clerk  to  the  Hon.  I,  liicks.m  I'liillips,  Ir.,  of  the  U.S.  Court  of  Appeals 
for  the  Fourth  Circuit  and  is  ahoul  to  liegin  working  as  a  law  clerk  to  U.S. 
Supreme  Court  Justice  David  Souter. 

1.  North  Carolina,  for  example,  disqualifies  anyone  whose  nine- 
teenth birthday  precedes  October  16  of  the  school  year  in  which  she  or  he 
seeks  eligibility  or  anyone  who  has  entered  a  ninth  semester  of  school  since 
entering  ninth  grade.  N.C.  ADMIN.  CODE  tit.  16,  ch.6E  §  .0202(a)(2). 

2.  N.C.  Admin.  Code  tit.  16,  ch.6E  §  .0202(d). 


rules,  especially  the  age  rule,  as  discrimination  on  the 
basis  of  disability  when  disability  is  seen  as  the  root 
cause  of  the  student's  ineligibility.  Federal  statutes  like 
Section  504  of  the  Rehabilitation  Act,"*  Title  II  of  the 
Americans  with  Disabilities  Act  (ADA),'*  and  the  Indi- 
viduals with  Disabilities  Education  Act  (IDEA)'^  have 
provided  the  legal  basis  for  these  challenges. 

This  article  will  examine  the  opinions  in  those 
cases  and  discuss  the  implications  for  boards  of  educa- 
tion and  athletic  associations. 

A  case  handled  by  the  United  States  Department 
of  Education's  Office  for  Civil  Rights  (OCR)  illustrates 
the  problem."  In  New  Mexico  the  state's  high  school 
Activities  Association  (NMAA)  and  the  state's  Board  of 
Education  had  promulgated  a  rule  that  prohibited  par- 
ticipation in  interscholastic  athletics  by  students  who 
had  reached  their  nineteenth  birthday  before  Septem- 
ber 1  of  the  year  in  which  they  sought  to  participate. 
The  rule  did  not  have  a  waiver  provision,  and,  in  fact, 
no  waivers  had  been  granted  for  at  least  the  previous 
ten  years  and  perhaps  during  the  entire  life  of  the  rule 
back  to  the  1950s. 

However,  a  nineteen-year-old  senior,  attending 
public  high  school  in  a  town  with  the  forbidding  name 
of  Truth  or  Consequences,  sought  a  waiver  anyway.  He 
had  entered  the  Truth  or  Consequences  Municipal 


3.  29  U.S.C.A.  §  794(a)  (Supp.  1995). 

4.  Inpartioil.ir,  i:  I    S(     \.  §§  12131(21.121.^2(1995). 

5.  20  U.S.I     \    ,     1  »Mii    \4X=:  I  1990  &  Supp.  1995). 

6.  NewMcAKoSMir  hopi  ofEduc,  18  IDELR  219  (OCR  Letter  of 
Findings,  Aug.  2.  19911.  The  IDELR  is  the  Individuals  with  Disabilities  Edu- 
cation Law  Report  .ind  is  the  successor  to  the  EHLR,  the  Education  of  the 
Handicapped  Law  Report. 
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Schools  (TCMS)  on  time  as  a  six-year-old  first  grader. 
When  he  had  failed  to  progress  at  the  usual  rate  by  the 
end  of  second  grade,  however,  a  TCMS  placement  com- 
mittee recommended  that  he  be  placed  in  the  school's 
special  education  class,  which  was  designed  for  "se- 
verely mentally  retarded  students."  The  boy's  mother 
objected  successfully,  but  by  the  end  of  his  second  year 
in  second  grade  he  still  had  not  made  much  academic 
progress.  His  mother  withdrew  him  from  the  public 
schools  and  tried  two  private  options  for  the  next  two 
years  before  moving  to  another  school  district  where 
she  enrolled  her  son  in  the  fourth  grade  with  special  in- 
struction in  speech  therapy.  The  following  year  he  was 
diagnosed  with  a  learning  disability  and  finally  placed  in 
an  apparently  appropriate  special  education  program. 
By  that  time  he  had  lost  two  years,  but  he  lost  no  more. 
He  passed  each  grade  on  time  after  that  year  until  he  be- 
came a  nineteen-year-old  senior. 

Hoping  to  play  interscholastic  sports  as  he  had 
during  the  previous  three  years,  he  found  his  way 
blocked  by  the  New  Mexico  Activities  Association's  age 
rule.  Although  the  association  heard  the  TCMS  place- 
ment committee's  request  that  it  consider  an  exception 
to  the  age  rule,  it  apparently  never  granted  the  boy  or 
his  mother  the  hearing  they  had  requested.  Instead  it . 
simply  announced  that  the  rule  had  been  "reasonably 
applied"  in  this  case.  The  OCR,  however,  disagreed.  Cit- 
ing Section  504  of  the  Rehabilitation  Act,  it  determined 
that  "TCMS's  failure  to  provide  [the  boy]  with  an  ap- 
propriate education"  during  his  early  elementary  school 
years  constituted  discrimination  on  the  basis  of  handi- 
cap and  had  "led  to  his  becoming  19  years  of  age  prior 
to  his  senior  year  in  high  school."  The  NMAA's  enforce- 
ment of  the  age  rule  therefore  constituted  a  perpetua- 
tion of  "the  prior  discriminatory  acts  of  the  TCMS" 
contrary  to  the  mandate  of  Section  504.  In  response  to 
the  OCR's  finding,  the  New  Mexico  Department  of 
Education  declared  the  boy  eligible  and  amended  the 
age  rule  to  avoid  violation  of  Section  504  in  the  future.' 

This  case  was  atypical — perhaps  unique — in  its 
legal  reasoning,  but  it  was  typical  in  its  description  of 
the  experience  of  the  student.  Many  students  are  diag- 
nosed with  learning  disabilities  only  after  they  have 
lost  the  two  school  years  that  will  eventually  cost  them 
their  athletic  eligibility.  One  such  learning-disabled 
student  in  Guilford  County,  North  Carolina,  having 
lost  time  because  of  his  disability  and  now  anticipating 


athletic  ineligibility  as  of  his  senior  year,  has  sued  the 
State  Board  of  Education  in  an  effort  to  get  the  state's  / 
no-exception  age  limit  waived.*  Such  students  often  ^ 
find  themselves  pitted  against  athletic  associations  or 
boards  of  education  that  consider  the  age  rule  ironclad 
and  the  rest  of  the  eligibility  rules  nearly  so.  When 
these  students  look  to  the  law,  they  find  federal  stat- 
utes that  say  institutions  may  not  discriminate  against 
them  because  of  their  disabilities.  When  they  look  to 
the  school  authorities,  they  find  rules  that  say  they 
cannot  play  interscholastic  sports  because  of  their  age, 
even  when  their  disabilities  caused  them  to  stay  in 
school  for  a  longer  time  and  to  an  older  age  than  their 
classmates.  Only  a  handful  of  cases  have  addressed  the 
specific  issues  of  if  and  when  federal  antidiscrimina- 
tion statutes  override  high  school  eligibility  rules.  But 
a  synthesis  of  the  relevant  auihorities  suggests  that 
boards  of  education  and  athletic  associations  have  a 
duty  at  a  minimum  to  provide  an  individualized  hear- 
ing to  any  student  who  claims  that  her  or  his  ineligibil- 
ity is  the  result  of  a  disability  and  thus  discriminatory. 


Section  504  and  the  General  Theory 
of  Antidiscrimination  Law  for 
Persons  with  Disabilities 

Although  the  IDEA  and  the  ADA  do  have  roles  to 
play  in  the  interscholastic-athletics  issue  and  will  be  dis- 
cussed below,  disabled  students  have  relied  mostly  on 
Section  504  in  challenging  eligibility  requirements.  Sec- 
tion 504  currently  reads  as  follows: 

No  otherwise  qualified  individual  with  a  disability  in 
the  United  States,  .  .  .  shall,  solely  by  reason  of  her  or 
his  disability,  be  excluded  from  the  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to  discrimina- 
tion under  any  program  or  activit)'  receiving  Federal 
financial  assistance. . . .'' 

In  a  series  of  cases,  the  Supreme  Court  has  made 
clear  that  the  meaning  of  discrimination  under  Section 
504  is  not  confined  to  overt,  intentional  discrimination 
but  includes  aU  unreasonable  barriers  to  disabled  indi- 
viduals' participation  in  the  mainstream  of  American 
life.  And  every  institution  covered  by  Section  504  must 


7.  The  OCR  letter  did  not  report  the  language  of  the  new  rule.  It 
merely  declared  its  satisfaction  that  the  amendment  was  directed  to  avoid- 
ing a  recurrence  of  the  problem  in  this  case.  18  IDELR  at  221. 


8.  Barbara  Shaw,  assistant  state  attorney  general,  telephone  conver- 
sation with  Laurie  Mesibov,  June  11,  1996.  The  trial  court  granted  the 
defendant's  motion  for  summary  judgment.  The  plaintiffs  have  appealed  to 
the  North  Carolina  Court  of  Appeals  (Sciullo  v.  State  Board  of  Education, 
No.  COA96-342). 

9.  29  U.S.C.A.  §  794(a)  (Supp.  1995). 
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provide  all  "reasonable  accommodations"  necessary  to 
facilitate  the  access  of  persons  with  disabilities  to  the 
institution's  programs  and  services. 

In  its  first  Section  504  case,  Southeastern  Commu- 
nity College  V.  Dflv/s,'°the  Court  sent  a  mixed  message. 
In  one  sentence  it  declared  that  Section  504  applied  only 
to  those  disabled  persons  who  could  qualify  for  the  pro- 
gram in  question  "in  spite  of"  their  handicaps."  There 
the  Court  seemed  to  say  that  institutions  could  set  up 
their  programs  as  they  liked  without  any  special  regard 
for  persons  with  disabilities.  If  a  disabled  person  could 
qualify  for  and  make  use  of  the  program,  the  institution 
could  not,  of  course,  turn  the  person  away  simply  be- 
cause it  did  not  like  dealing  with  persons  with  disabili- 
ties; but  it  did  not  have  to  make  any  special  efforts  to 
accommodate  the  disabled  person,  or  so  the  language 
seemed  to  indicate.  In  another  sentence,  however,  the 
Court  noted  that  in  some  cases  "refusal  to  modify  an 
existing  program  might  become  unreasonable  and  dis- 
criminatory."'- There  it  seemed  to  acknowledge  that 
mere  indifference  to  the  plight  of  a  disabled  person 
when  she  or  he  could  reasonably  be  accommodated 
might  constitute  discrimination. 

In  its  next  case,  the  Court  addressed  the  ambiguity 
left  by  Davis  and  came  down  squarely  for  the  more  ex- 
pansive interpretation  of  Section  504  even  as  it  denied 
the  specific  Section  504  claim  in  that  case.  Alexander  v. 
Choate  was  a  challenge  to  Tennessee's  decision  to  re- 
duce from  twenty  to  fourteen  the  number  of  days  of 
hospitalization  that  it  would  cover  under  Medicaid  for 
any  claimant  in  any  one  year.  Before  evaluating  the 
plaintiffs  case  on  its  merits.  Justice  Marshall,  writing  for 
the  Court,  laid  out  the  legal  test.  First,  he  made  clear 
that  "[d]iscrimination  against  the  handicapped  was  per- 
ceived by  [the  Rehabilitation  Act]  Congress  to  be  most 
often  the  product,  not  of  invidious  animus,  but  rather 
of  thoughtlessness  and  indifference — of  benign  ne- 
glect."" Although  the  Court  did  not  actually  hold  that 
the  Act  reached  nonintentional  discrimination,  it  made 
a  strong  case  from  the  legislative  history  for  assuming  so 
and  then  decided  the  case  on  the  basis  of  that  working 
assumption.  In  so  doing  it  made  a  strong  case  as  well  for 
the  more  expansive  interpretation  of  Section  504:'"' 


10.  442  U.S.  397(1979). 

11.  W.  at  406. 

12.  W.  at  413. 

13.  Ale.xander  v.  Choate,  469  U.S.  287,  295  (1985)  (footnote  omit- 
;d). 

14.  The  Supreme  Court  has  .still  never  actually  held  that  the  "reason- 
ble  accommodation"  standard  rather  than  something  stricter — e.g.,  inten- 


To  determine  which  disparate  impacts  §  504  might 
mai^e  actionable,  the  proper  starting  point  is  Southeast- 
ern Community  College  v.  Davis,  442  U.S.  397  ( 1 979). . 
.  .  Davis  involved  a  plaintiff  with  a  major  hearing  dis- 
ability who  sought  admission  to  a  college  to  be  trained 
as  a  registered  nurse,  but  who  would  not  be  capable  of 
safely  performing  as  a  registered  nurse  even  with  full 
time  personal  supervision.  We  stated  that,  under  some 
circumstances,  a  "refusal  to  modify  an  existing  pro- 
gram might  become  unreasonable  and  discriminatory. 
Identification  of  those  instances  where  a  refusal  to  ac- 
commodate the  needs  of  a  disabled  person  amounts  to 
discrimination  against  the  handicapped  [is]  an  impor- 
tant responsibility  of  HEW."  Id.,  at  413.  We  held  that 
the  college  was  not  required  to  admit  Davis  because  it 
appeared  unlikely  that  she  could  benefit  from  any 
modifications  that  the  relevant  HEW  regulations 
required,  id.,  at  409,  and  because  the  further 
modifications  Davis  sought — full-time,  personal  su- 
pervision whenever  she  attended  patients  and  elimina- 
tion of  all  clinical  courses — would  have  compromised 
the  essential  nature  of  the  college's  nursing  program, 
id.,  at  413-414.  Such  a  "fundamental  alteration  in  the 
nature  of  a  program"  was  far  more  than  the  reasonable 
modifications  the  statute  or  regulations  required.  Id.,  at 
410.  Davis  thus  struck  a  balance  between  the  statutory 
rights  of  the  handicapped  to  be  integrated  into  society 
and  the  legitimate  interests  of  federal  grantees  in  pre- 
serving the  integrity  of  their  programs:  while  a  grantee 
need  not  be  required  to  make  "fundamental"  or  "sub- 
stantial" modifications  to  accommodate  the  handi- 
capped, it  may  be  required  to  make  "reasonable"  ones. 

The  balance  struck  in  Davis  requires  that  an  other- 
wise qualified  handicapped  individual  must  be  pro- 
vided with  meaningful  access  to  the  benefit  that  the 
grantee  offers.  .  .  [T]o  assure  meaningful  access,  rea- 
sonable accommodations  in  the  grantee's  program  or 
benefit  may  have  to  be  made.'' 

In  short,  the  Court  took  the  theory  of  Section  504  to  be 
that  institutions'  rules,  regulations,  and  practices  that 
had  long  been  assumed  to  be  wholly  reasonable  and 
that  had  behind  them  no  positive  animus  against  dis- 
abled persons  might  still  be  discriminatory  within  the 
meaning  of  Section  504.  Rather  than  simply  avoiding 


lional  discrimination — is  the  standard  under  Section  504.  In  both  Davis 
and  Mc\iiii:U-i.  it  ruled  that  the  challengers  would  lose  regardless  of  which 
standard  the  court  .ipplied.  So  it  did  not  have  to  decide  which  standard  was 
actually  applicable.  The  court  nevertheless  carried  on  as  if  it  had  held  that 
reasonable  accommodation  were  the  standard.  Thus  in  School  Bd.  of 
Nassau  County  v.  Arline,  480  U.S.  273  (1987),  the  Court  again  did  not  reach 
a  holding  on  when  a  disabled  person  should  be  considered  "otherwise 
qualified"  lor  .1  ioli  or  program  but  simply  remarked  in  dicta  that  the  ele- 
ments 111  (Ik  in.|uin  ucrc  clear,  mcluding  the  requirement  that  an  in.stitu- 
tion  offer  dis.ihird  pcrsmis  such  "reasonable  accommodations"  as  would 
not  impose  an  undue  financial  or  administrative  burden  on  the  institution 
or  require  a  fundamental  alteration  in  the  nature  of  the  program.  Id.  at  287 
n.l7. 

15.  Alcxamier,  469  U.S.  at  299-301  (footnotes  omitted). 
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intentional  discrimination,  each  institution  had  to 
make  sure  that  none  of  its  practices  interfered  unrea- 
sonably with  any  disabled  individual's  right  of  access  to 
that  institution's  benefits. 

Today  it  is  clear  that  the  general  standard  for 
finding  discrimination  under  Section  504  is  the  "reason- 
able accommodation"  standard  and  not  an  intent  stan- 
dard. The  courts  generally  agree  with  and  frequently 
quote  the  Fifth  Circuit's  articulation  of  the  law  in 
Brennan  v.  Stewart.  "The  question  after  Alexander  is  the 
rather  mushy  one  of  whether  some  'reasonable  accom- 
modation' is  available  to  satisfy  the  legitimate  interests  of 
both  the  grantee  and  the  handicapped  person.""'  Some 
courts  have  muddled  this  mushy  standard  further  with- 
out questioning  it  by  announcing,  for  example,  that  one 
first  has  to  determine  whether  the  disabled  person  can 
meet  the  institution's  "essential  eligibility  requirements" 
and  only  then  determine  whether  a  reasonable  accom- 
modation can  be  made.''  But  as  lustice  Marshall  himself 
said  for  the  Court  in  Alexander,  there  is  really  only  one 
question  under  Section  504:  "the  ultimate  question  is  the 
extent  to  which  a  grantee  is  required  to  make  reasonable 
modifications  in  its  programs  for  the  needs  of  the  handi- 
capped."'** Whether  a  person  is  "otherwise  qualified"  (to 
use  the  statutory  language)  or  meets  the  "essential  eligi- 
bility requirements"  (to  use  the  language  of  the  regula- 
tions promulgated  by  the  Department  of  Education) '**  or 
can  be  "reasonably  accommodated"  (the  language  of  the 
case  law)  are  all  equivalent  ways  of  determining  whether 
discrimination  occurred,  not  independent  steps  in  a 
chain  of  inquiry.-"  If  Justice  Marshall  clarified  the  ques- 
tion, however,  he  did  all  that  he  could  do.  What  he  could 
not  clarify  was  the  means  for  identifying  the  precise  "rea- 
sonable accommodation"  that  an  institution  must  offer  a 
disabled  individual  in  any  particular  scenario.  More  than 
ten  years  after  Alexander,  it  is  still  true,  as  one  scholar  had 
already  argued  before  Alexander,  that  an  institution's 
justifications  for  holding  fast  to  its  eligibility  require- 
ments "can  only  be  assessed  by  reference  to  the  facts  and 
circumstances  of  each  case."-' 


16.  Brennan  v.  Stewart,  834  F.2d  1248,  1262  (5th  Cir.  1988). 

17.  See,  e.g.,  Pottgen  v.  Missouri  State  High  Sch.  Athletic  Association, 
40  F.3d  926,  929  (8th  Cir.  1994). 

18.  Alexander.  469  U.S.  at  299  n.l9. 

19.  34  C.F.R.  §  104.3(k)(4)  (1994). 

20.  See  also,  arguing  to  the  same  effect,  Bonnie  P.  Tucker,  "Section 
504  of  the  Rehabilitation  Act  after  Ten  Years  of  Enforcement:  The  Past  and 
the  Future,"  University  of  Illinois  Law  Review'  1989  (1989):  884-87. 

21.  ludith  Welch  Wegner,  "The  Antidiscrimination  Model  Reconsid- 
ered: Ensuring  Equal  Opportunity  without  Respect  to  Handicap  under  Sec- 
tion 504  of  the  Rehabilitation  Act  of  1973,"  Cornell  Law  Review  69  (Jan. 
1984):  444. 


Section  504  in  the  Schools 

The  Court  has  not  yet  decided  a  Section  504  case 
regarding  students'  rights  in  the  context  of  secondary 
education,  but  it  seems  fair  to  assume  that  the  reason- 
able accommodation  standard  would  apply  to  high 
schools  as  it  does  elsewhere.  Muddying  the  analysis, 
however,  is  the  at  least  superficial  confusion  regarding 
the  legal  standards  applicable  to  the  schools  in  the  dis- 
ability cases.  For  example,  the  education  of  children 
with  disabilities  is  governed  mostly  by  the  IDEA  which, 
rather  than  requiring  schools  to  make  "reasonable  ac- 
commodations," requires  them  to  search  out  every  dis- 
abled student  in  the  district  and  provide  her  or  him 
with  a  "free  appropriate  public  education."--  Moreover, 
in  the  absence  of  court  decisions  squarely  to  the  con- 
trary, the  Department  of  Education  has  taken  the  posi- 
tion that  Section  504  itself  requires  provision  of  a  "free 
appropriate  public  education"  (FAPE)  independently  of 
the  IDEA  and  that  that  standard  is  not  limited  by  the 
reasonable  accommodation  standard  that  applies  in 
other  contexts.  -^  This  reluctance  to  let  the  reasonable 
accommodation  standard  limit  the  reach  of  the  Section 
504  FAPE  standard  also  suggests  that  the  department 
would  be  reluctant  to  accept  the  Supreme  Court's 
definition  of  FAPE  under  the  IDEA  as  the  legal 
definition  of  FAPE  under  Section  504. 

In  Board  of  Education  v.  Rowley,  the  Court  had 
rejected  the  idea  that  the  FAPE  requirement  guaran- 
teed every  disabled  child  "an  opportunity  to  achieve 
[her  or  his]  full  potential  commensurate  with  the  op- 
portunity provided  to  other  children."'''  Instead,  "if 
personalized  instruction  is  being  provided  with 
sufficient  supportive  services  to  permit  the  child  to 
benefit  from  the  instruction, ...  the  child  is  receiving  a 
'free  appropriate  public  education'  as  defined  by  the 
Act."--^  Finally,  with  two  different  FAPE  standards  and 


22.  20  U.S.C.A.  §  1412(1)  {1990  8;  Supp.  1995). 

23.  Sfc  34  C.F.R.  §  104.33(a)  ( 1995 );  Norma  V.  Cantu,  assistant  secre- 
tary for  civil  rights,  U.S.  Dept.  of  Educ,  letter  to  Prof.  Perry  A.  Zirkel,  Lehigh 
University  (Aug.  20,  1993),  quoted  in  David  L.  Dagley  and  Charles  W.  Evans, 
Commentary,  "The  Reasonable  Accommodation  Standard  for  Section  504- 
EHgible  Students,"  Education  Law  Reporter  97  (April  6,  1995):  5. 

24.  Board  ofEduc.  V.Rowley,  458  U.S.  176,  186(1982). 

25.  Id.  at  189.  In  addition,  the  state  must  comply  with  the  act's  pro- 
cedures. The  situation  is  complicated  even  further  by  the  fact  that  North 
Carolina's  own  state-level  equivalent  of  the  IDEA  requires  a  version  of  free 
appropriate  public  education  that  is  much  more  demanding  than  the  ver- 
sion defined  in  Rowley.  See  N.C.  GEN.  STAT.  §  1 15C-106(a)  (calling  for  ev- 
ery child  to  receive  "a  fair  and  full  opportunity  to  reach  his  full  potential"). 
Hereinafter  the  General  Statutes  will  be  cited  as  G.S. 
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the  reasonable  accommodation  standard  lurking  in 
the  background,  the  department  has  offered  yet  an- 
other standard  for  the  context  of  "non-educational 
services"  in  the  schools,  including  extracurricular  ac- 
tivities like  interscholastic  athletics:  the  regulations  say 
that  in  this  context  a  "quaUfied  handicapped  person" 
who  can  call  on  the  protection  of  Section  504  to  give 
her  or  him  access  to  services  is  any  disabled  person 
"who  meets  the  essential  eligibility  requirements  for 
the  receipt  of  such  services."-* 

In  the  athletic-eligibility  cases,  however,  most 
post-Alexander  courts  have  followed  Justice  Marshall's 
lead  and  collapsed  all  Section  504  questions  into  the 
single  question  of  what  "reasonable  accommodations" 
Section  504  mandates  in  any  scenario.  And  even  those 
who  have  not  done  so  formally  have  done  so  in  effect. 

An  additional — but  so  far  rare — wrinkle  in  the  le- 
gal standard  emerged  in  the  New  Mexico  case  described 
earlier.  There  the  question  of  whether  the  age  require- 
ment was  "essential"  or,  equivalently,  whether  its 
modification  would  be  a  "reasonable"  burden  on  the 
athletic  system  was  never  reached.  Rather  the  OCR 
deemed  this  enforcement  of  the  age  rule  illegal  because 
its  effect  in  this  case  was  to  perpetuate  a  prior  act  of  dis- 
crimination. The  school  system  had  failed  culpably  to 
provide  the  disabled  child  with  a  free  appropriate  public 
education  years  before.  It  was,  therefore,  responsible  for 
the  student's  current  ineligibility.  The  question  of  "rea- 
sonable accommodation"  never  came  up;  nor  did  the 
OCR  confront  the  question  of  whether  the  age  rule 
might  be  truly  "essential,"  that  is,  whether  it  might  have 
to  be  upheld  as  protection  for  the  many  other  users  of  a 
program  even  when  it  perpetuated  the  discriminatory 
effects  of  a  prior  act  against  one  disabled  individual.-' 

In  short,  all  the  legal  language  boils  down  to  two 
possible  claims  for  a  disabled  student.  First,  when  a  Sec- 
tion 504  plaintiff  cannot  meet  an  eligibility  requirement 
only  because  of  her  or  his  disability,  then  she  or  he  can 
argue  that  that  requirement  could  reasonably  be 
modified.  That  is,  the  plaintiff  can  argue  that  enforce- 
ment of  the  rule  unmodified  is  less  than  "essential"  or 
"fundamental"  to  the  integrity  of  the  program.  Second, 
a  plaintiff  can  argue  that  her  or  his  ineligibility  is  trace- 
able to  prior  discrimination  that  would  be  perpetuated 
by  allowing  the  athletic  authorities  to  enforce  the  cur- 
rent ineligibility.  Only  time  will  tell  whether  these  two 


different  ways  of  stating  a  Section  504  claim  wiO  col- 
lapse into  a  single  inquiry  about  whether  certain  tradi- 
tional rules  of  eligibility  really  are  essential  to  enforce  in 
cases  where  their  triggering  is  mainly  an  effect  of  a 
person's  disability. 

The  Eligibility  Rules 

Several  athletic-eligibility  rules  have  engendered 
litigation  under  Section  504:  the  age  rule,-**  the  eight-se- 
mester and  four-season  rules,-'^  the  minimum-credits 
and  attendance  rules,'"  and  the  transfer-waiting-period 
rule.^'  Of  these  the  age  rule  has  been  by  far  the  most  fer- 
tile source  of  litigation,  and  that  rule's  justifications  have 
received  by  far  the  most  attention.  In  case  after  case, 
courts  have  accepted  largely  without  question  the  legiti- 
macy of  the  age  rule  as  a  means  to  three  main  ends:  the 
physical  safety  of  younger  competitors,  competitive  fair- 
ness, and  equal  opportunity  to  participate.'-  These 
justifications  rest  on  the  assumption  that  nineteen-year- 
old  athletes  would  be  significantly  bigger,  faster,  and 
stronger  than  younger  students  who  are  eligible  under 
current  rules;  that  those  older  students  would  generally 
skew  the  competitive  balance  in  favor  of  their  own  teams, 
thus  depriving  opposing  teams'  members  of  the  experi- 
ence of  fair  competition  and  encouraging  coaches  and 
students  to  "redshirt"  or  otherwise  corrupt  the  process  of 


26.  34  C.F.R.  §  104.3(k)(4)  ( 1995). 

27.  New  Mexico  State  Dep't  of  Edu 
Findings,  Aug.  2,  1991). 


I  (OCR  Letter  of 


28.  Pottgen  v.  Missouri  State  High  Sch.  Athletic  Ass'n,  40  F.3d  926, 
929  (8th  Cir.  1994);  Cavallaro  v.  Ambach,  575  F.  Supp.  171  (W.D.N.Y. 
1983);  University  Interscholastic  League  v.  Buchanan,  848  S.W.2d  298 
(Tex.  App.  1993);  Sandison  v.  Michigan  High  Sch.  Athletic  Ass'n,  64  F.3d 
1026  (6th  Cir.  1995);  Reaves  v.  Mills,  904  F.  Supp.  120  (W.D.N.Y.  1995); 
Johnson  v.  Florida  High  Sch.  Activities  Ass'n,  899  F.  Supp.  579  (M.D.  Fla. 
1995);  Dennin  v.  Connecticut  Interscholastic  Athletic  Conference,  913  F. 
Supp.  663  (D.  Conn.  1996);  Comstocl<  v.  Teixeira,  No.  81-0355-F,  slip  op. 
(D.  Ma,ss.,  Dec.  21,  1981);  Mahan  v.  Agee,  652  P.2d  765  (Okla.  1982); 
New  Mexico  State  Dep't  of  Educ,  18  IDELR  219  (OCR  Letter  of  Findings, 
Aug.  2,  1991). 

29.  San  Dieguito  (Calif.)  Unified  Sch.  Dist.,  17  EHLR  1015  (OCR 
Letter  of  Findings,  May  10,  1991);  Cavallaro  v.  Ambach,  575  F.  Supp.  171 
(W.D.N.Y.  1983).  Also  see  J.  M.,  |r.  v.  Montana  High  Sch.  Ass'n,  875  P.2d 
1026  (Mont.  1994),  a  case  brought  futilely  under  the  IDEA  that  appears 
from  the  opinion  to  have  been  a  natural  for  Section  504. 

30.  Hoot  V.  Milan  Area  Schools,  853  F.  Supp.  243  (E.D.  Mich.  1994); 
Susquehanna  Township  (Pa.)  Sch.  Dist.,  20  IDELR  35  (OCR  Letter  of  Find- 
ings, April  8,  1993). 

31.  See  Crocker  v.  Tennessee  Secondary  Sch.  Athletic  Ass'n,  735  F. 
Supp.  753  (M.D.  Tenn.  1990),  a  case  that  was  decided  mainly  by  reference 
to  the  IDEA  but  which  made  some  mention  of  Section  504  and  could  well 
have  been  decided  the  same  way  (in  the  student's  favor)  solely  by  reference 
to  Section  504. 

32.  See  generally  the  cases  cited  in  note  28  above.  I  found  no  cases  in 
North  Carolina  discussing  the  justifications.  But  Robert  A.  Melott,  the  asso- 
ciation counsel  of  the  North  Carolina  High  Sch.  Athletic  Ass'n,  suggested  to 
me  that  the  concerns  nf  the  Si.itr  Board  of  Education,  which  promulgates 
the  rules,  were  proh.ibl\  siinil.ii  lo  those  that  I  have  set  out  in  the  text  here. 
Robert  A.  Melott,  telephone  conver.sation  with  author,  July  17,  1995. 
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fair  competition  that  should  be  part  of  the  students'  edu- 
cation; and  that  each  student  should  have  her  or  his  four- 
year  chance  to  compete  for  spots  on  athletic  teams  and 
then  make  way  for  the  next  cohort  of  students. 

The  harshness  of  the  age  rule's  application  to  stu- 
dents who  have  lost  time  in  elementary  or  middle 
school  is  perhaps  softened  by  a  common  rule  that  al- 
lows older  students  to  play  four  years  of  high  school 
sports  by  beginning  to  do  so  while  still  in  middle  school. 
The  justifications  for  the  eight-semester,  four-season, 
and  minimum-credits  rules  have  not  really  been  dis- 
cussed in  the  case  law,  presumably  because  they  appear 
to  be  reasonable  expressions  of  the  general  expectation 
that  students  are  in  high  school  to  get  an  education, 
graduate  in  four  years,  and  then  free  up  resources  for 
the  next  group — not  to  play  as  much  interscholastic 
sports  as  they  can  for  as  long  as  they  can  get  away  with 
it.  Similarly,  the  transfer-waiting-period  rule,  which 
usually  requires  a  student  who  transfers  from  one 
school  to  another  to  wait  one  year  before  competing  for 
her  or  his  new  school,'"*  presumably  rests  on  the  school 
board's  desire  to  keep  athletics  subordinate  to  educa- 
tion in  the  high  schools. 

All  of  these  justifications  have  seemed  rational  and 
honorable  to  every  court  that  has  reviewed  them  in  the 
Section  504  cases,  as  they  probably  would  to  most 
people.  But  courts  have  differed  on  how  to  assess  these 
justifications  in  the  special  case  of  a  student  whose  ineli- 
gibility is  attributable  to  a  disability  that  Section  504  or 
other  antidiscrimination  statutes  rule  out  as  grounds  for 
discrimination  and,  in  fact,  rule  in  as  requiring  "reason- 
able accommodation"  from  the  schools. 

The  Athletic-Eligibility  Cases 

The  early  age-limit  cases  scarcely  addressed  these 
issues.  In  Mahan  v.  Agee,^*  the  plaintiff  sought  to  run 
high  school  track  at  the  age  of  nineteen.  He  apparently 
argued  that  his  ineligibility  was  attributable  to  his  hav- 
ing repeated  fourth  grade  because  of  dyslexia.  He  may 
even  have  argued  that  the  school's  failure  to  provide 
him  with  a  free  appropriate  public  education  at  the  time 
constituted  the  sort  of  prior  discrimination  that  the 
OCR  later  found  adequate  to  override  the  age-limit  rule 
in  the  New  Mexico  case.-^"'  Exactly  what  he  argued  is  un- 


33.  See,  e.g.,  Crocker  v.  Tennessee  Secondary  Sch.  Athletic  Ass'n,  735 
F.  Supp.  753  (M.D.  Tenn.  1990).  North  Carolina  does  not  have  this  particu- 
lar rule,  although  it,  of  course,  seeks  to  discourage  recruiting.  See,  e.g.,  G.S. 
115C-366(f). 

34.  652  P.2d  765  (Okla.  1982). 

35.  Id.  at  766,  768. 


clear  because  the  judge  dismissed  all  of  his  claims  "out 
of  hand"  on  the  grounds  that  the  student  was  ruled  in-  / 
eligible  because  of  his  age  and  not  because  of  his  disabil-  V 
ity.'"'  Three  years  before  Alexander,  this  judge  was 
unwilling  to  consider  that  an  age-based  ineligibility, 
rooted  in  the  disability  of  the  student,  might  trigger  the 
reasonable-accommodation  requirement  and  constitute 
discrimination  if  no  reasonable  accommodation  were 
forthcoming.  Because  he  did  not  need  to  consider  what 
a  reasonable  accommodation  might  be  in  this  circum- 
stance, the  judge  did  not  need  to  evaluate  the  justifi- 
cations for  the  age  limit  at  all.  He  did  not  consider 
whether  there  was  a  risk  of  injury  to  younger  partici- 
pants in  track  or  whether  this  particular  student  would 
have  affected  the  competitive  balance  in  the  school's 
track  meets  in  a  significant  way.  He  did  not  consider 
whether  other  students'  oppoiiunities  to  participate 
were  more  important  than  those  of  a  disabled  student 
who  remained  in  high  school  at  nineteen. 

In  Cavallaro  v.  Amhach,  the  judge  did  note  that  the 
nineteen-year-old  plaintiff  was  such  a  good  wrestler 
that  his  participation  would,  in  fact,  present  a  danger  to 
younger  wrestlers  and  skew  the  competitive  balance  in 
his  school's  meets."  But  he  had  already  determined  that 
the  student's  ineligibility  was  attributable  to  his  age  and  ( 
not,  in  the  words  of  the  statute,  "solely"  to  "his  handi- 
cap."^^  So  he  did  not  consider  whether  there  was  some 
reasonable  accommodation  that  the  athletic  authorities 
could  have  provided  to  the  student  or  whether  those  au- 
thorities should  have  made  a  good-faith  effort  to  find  a 
way  for  him  to  wrestle  without  impinging  too  heavily 
on  the  concerns  underlying  the  rule. 

Neither  of  the  judges  in  the  above  cases  thought 
that  the  governing  law  was  the  reasonable-accommoda- 
tion standard  or  the  equivalent  standard  of  "essential 
eligibility  requirement."  Instead  they  implicitly  found 
the  eligibility  rules  reasonable  and  did  not  find  the  stu- 
dents' disabilities  as  the  cause  of  their  ineligibilities. 
Similar  reasoning  and  result  characterized  Comstock  v. 
Teixeira,^'' hu\.  that  case  had  one  more  wrinkle.  In  Mas- 
sachusetts the  age  rule  was  appealable  in  an  individual- 
ized, although  quite  limited,^"  hearing.  In  that  hearing, 
the  student,  a  twenty-one-year-old  senior  who  wanted 
to  wrestle,  had  been  found  properly  ineligible  because 
of  his  physical  maturation,  the  competitive  unfairness 


36.  Id.  at  768. 

37.  CavaUaro  v.  Ambach,  575  F.  Supp.  171,  175  (W.D.N.Y.  1983). 

38.  Id.  at  174-75. 

39.  No.  81-0355-F,  slip  op.  (D.  Mass.,  Dec.  21,  1981 ). 

40.  Neither  the  student  nor  his  representatives  were  allowed  to  appear 
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of  letting  him  compete,  and  the  displacement  from  the 
team  of  another  student  if  he  were  allowed  to  compete. 
The  court  did  not  offer  any  evidence  that  these  asser- 
tions could  be  substantiated  or  that  the  school  system 
recognized  its  obligation  to  modify  its  rules  to  accom- 
modate disabled  students  when  it  could  reasonably  do 
so.  The  court  thus  did  not  apply  any  critical  analysis  and 
only  used  the  hearing's  existence  to  bolster  the  court's 
view  that  the  student's  ineligibility  was  attributable  to 
his  age  alone  and  not  to  the  disability  that  caused  him  to 
remain  in  school  at  the  age  of  twenty-one. 

Since  Alexander 

All  of  these  cases  occurred  before  the  Supreme 
Court's  clarification  of  Section  504  law  in  Alexander  in 
1985.  Since  then  most  of  the  athletic-eligibility  cases 
have  come  out  the  other  way  (although,  as  discussed  be- 
low, the  only  federal  appeals  court  decisions  have  up- 
held the  rules).  A  Texas  appeals  court  led  the  way  in  the 
age-limit  cases  in  University  Interscholastic  League  v. 
Buchanan.*^  There  two  learning-disabled  boys  wanted 
to  play  football  despite  being  nineteen  years  old.  The 
judge  acknowledged  that  the  disqualification  of  the  boys 
did  not  rest  explicitly  on  their  disabilities  but  on  their 
ages.  Still  their  ineligibility  was,  in  fact,  attributable  to 
their  disabilities'  slowing  their  progress  through 
school.^- And  Section  504  required  the  University  Inter- 
scholastic League  (UIL)  to  offer  students  with  disabili- 
ties reasonable  accommodations  where  their  disabilities 
would  otherwise  render  them  ineligible.  The  judge  then 
noted  that  the  UIL  already  had  a  waiver  procedure  for 
many  of  its  rules.  Therefore  it  could  reasonably  be  ex- 
pected to  offer  the  same  procedure  for  the  age  rule  as  an 
accommodation  for  those  students  whose  disabilities 
caused  them  to  be  in  violation.  The  heart  of  the  opinion 
began  with  a  quotation  from  a  similar  case,  Booth,  that 
had  been  vacated  for  mootness: 

"There  is  no  evidence  before  the  Court  to  suggest  that 
the  [UIL]  bases  its  decision  to  bar  the  Plaintiff  from 
playing  high  school  football  on  any  particular  harm  that 
might  result  if  he  is  allowed  to  play,  or  on  anything  other 
than  a  policy  of  strictly  enforcing  its  rules.  But  the  Reha- 
bilitation Act  requires  that  federally  assisted  programs 
do  more  for  those  who  fall  within  its  ambit.  For  these 
reasons,  requiring  the  [UIL]  to  give  special  consider- 
ation to  the  Plaintiff  based  on  his  history  of  being  handi- 
capped is  a  reasonable  accommodation."" 


The  Buchanan  court  then  went  on: 

The  students  in  these  causes  are  entitled  to  special 
consideration  by  the  UIL  to  guarantee  that  the  objec- 
tives of  Section  504  are  effectuated.  A  waiver  mecha- 
nism for  the  over- 19  rule  would  permit  the  UIL  to 
consider  the  facts  of  particular  situations  in  order  to 
make  individualized  determinations  as  to  the  enforce- 
ment of  the  rule.  Such  determinations  are  reasonable 
accommodations  which  would  advance  both  the  pur- 
poses of  Section  504  and  the  policies  behind  the  over- 
19  rule.  Under  these  factual  circumstances,  the 
"no-exception"  policy  to  the  over- 19  rule  must  yield  to 
Section  504's  reasonable  accommodation  requirement 
established  by  the  United  States  Supreme  Court  in 
Alexander.'' ■* 

Note  that  the  court's  holding  was  quite  narrow.  Only 
the  "no-exception"  aspect  of  the  age  rule  was  illegal,  be- 
cause only  that  part  of  the  rule  made  it  impossible  for 
each  disabled  student  to  demand  the  reasonable  accom- 
modations that  were  her  or  his  right  under  federal  law. 
Faithfully  following  Alexander,  the  court  simply  held 
that  the  UIL  had  to  consider  individually  the  claim  of 
each  student  who  asserted  that  a  rule  discriminated 
against  her  or  him  on  the  basis  of  disability  and  had  to 
make  available  any  reasonable  accommodations  that 
would  allow  that  individual  access  to  the  program. 

The  district  court  opinion  in  Sandison  v.  MHSAA*^ 
went  even  further  (though  it  was  later  reversed).  Rather 
than  simply  requiring  a  hearing,  it  found  affirmatively 
that  two  nineteen-year-old  students  who  wished  to  run 
cross-country  and  track  must  be  allowed  to  run.''*  Cit- 
ing Alexander,  the  court  held  that  "the  inquiry  when  an 
individual  does  not  meet  the  specific  requirements  of  a 
particular  program  is  whether  reasonable  accommoda- 
tion can  be  made  to  enable  the  disabled  individual  to 
meet  the  program's  requirements."''''  Not  only  was  the 
MHSAA's  no-exception  rule  an  illegitimate  refusal  to 
consider  waivers  for  disabled  students  individually,  but 
the  court  held  that  in  this  case  waiver  of  the  rule  was  the 
reasonable  accommodation  that  the  MHSAA  had  to 
make.  The  students  did  not  wish  to  play  a  contact  sport 
and  were  mediocre  runners.  Therefore  they  did  not 
threaten  the  rule's  legitimate  concerns  for  the  safety  of 
younger  competitors  and  for  competitive  fairness.''* 
Having  lost  two  years  each  in  their  early  grades,  the 


41.848S.W.2dl 

42.  Id.  at  302. 

43.  Id.  (quoting  Booth 
90-CA-764 
1990)1. 


(Tex.  Ct.  App.  1993). 

University  Interscholastic  League,  No.  A- 
2  (W.D.  Tex.,  Oct.  4,  1990;  dismissed  as  moot,  Oct.  4, 


44.  M.  at  301-3. 

45.  863  F.  Supp.  483  (E.D.  Mich.  1994),  rev'd,  64  F.3d  1026  (6th  Cir. 

46.  Id.  at  489. 

47.  Id. 

48.  Id. 
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plaintiffs  had  now  been  ruled  "ineligible  to  compete  be- 
cause of  a  previous  disability"  and,  therefore,  were  en- 
titled to  the  reasonable  accommodation  of  waiver.^'* 

Most  recently,  two  more  federal  district  courts 
have  compelled  state  athletic  associations  to  grant  waiv- 
ers of  their  age  rules  to  nineteen-year-old  students  with 
disabilities.^"  These  courts  have  followed  the  district 
court  in  Saiidison  and  have  emphasized  Section  504's 
requirement  of  individualized  consideration  of  every 
person  with  a  disability.  To  the  argument  that  such  in- 
dividualized consideration  would  put  an  undue  admin- 
istrative burden  on  the  associations,  these  courts  have 
responded  that  at  least  the  cases  before  them  were 
rather  easily  resolved  and  that  under  Section  504  it  was 
up  to  the  associations  to  bring  real  evidence  of  their  in- 
ability to  conduct  the  individualized  inquiries  that  the 
statute  otherwise  requires. 

Hoot  v.  Milan  Area  Schools  also  overrode  an  athletic- 
eligibility  rule  on  the  basis  of  Section  504,  although  in 
this  case  the  rule  was  a  minimum-credits  requirement."' 
After  failing  enough  courses  one  spring  semester  to  ren- 
der him  ineligible  for  football  the  following  fall,  the  stu- 
dent was  diagnosed  with  attention  deficit  hyperactivity 
disorder.  The  student  sued  the  local  school  system  and 
the  state  athletic  association,  arguing  presumably  that 
his  failure  to  meet  the  minimum-credits  rule  was  attrib- 
utable to  his  disability  and  thus  that  enforcement  of  the 
eligibility  rule  in  his  case  constituted  discrimination  un- 
der Section  504  and  the  ADA.  The  state  athletic  associa- 
tion argued  that  Section  504  and  the  ADA  simply  did 
not  authorize  such  a  challenge  to  this  eligibility  rule.  But 
the  judge  ruled  to  the  contrary.  If  it  found  suitable 
facts — presumably  that  Hoot's  ineligibility  was  in  fact 
attributable  to  his  disability — a  jury  would  be  fully  au- 
thorized by  Section  504  and  the  ADA  to  find  the  student 
"otherwise  qualified"  for  interscholastic  athletics  and 
thus  a  victim  of  discrimination  as  long  as  his  ineligibility 
was  enforced.'- 

Three  Section  504  athletic-eligibility  cases  since 
Alexander  have  approved  blanket  enforcement  of  an  eli- 
gibility rule.  The  first  case  was  Pottgen  v.  MSHSAA.-- 
The  facts  are  familiar.  The  student  turned  nineteen  be- 
fore his  senior  year  in  high  school  because  a  learning 


disability  had  slowed  his  progress  through  school  by 
two  years.-"^"*  Although  this  court  would  go  on  to  apply  / 
the  reasonable-accommodation  requirement,  it  first  ^ 
considered  as  a  separate  question — rather  than  as  the 
equivalent  of  the  reasonable-accommodation  require- 
ment— whether  the  age  rule  was  "essential."''^  It  took 
this  language  from  a  prior  Eighth  Circuit  case"^*  and 
from  the  ADA,  which  in  its  text  defines  an  otherwise 
qualified  individual  as  one  who  can  meet  the  "essential 
eligibility  requirements"  of  a  program  with  or  without 
"reasonable  accommodations."-^'  In  addition,  the  fed- 
eral regulations  that  implement  Section  504  define 
"qualified  handicapped  person"  with  respect  to  non- 
educational  services  as  one  who  meets  the  "essential  eli- 
gibility requirements"  for  receipt  of  the  services."^** 

As  discussed  above,  this  "essential  eligibility  re- 
quirement" formulation  is  simply  an  equivalent  of  the 
"reasonable  accommodation"  formulation.  Either  for- 
mulation tells  the  institution  that  it  must  modify  its 
rules  to  facOitate  access  by  persons  with  disabilities 
when  it  can  do  so  reasonably  or  when  the  rules  exactly 
as  they  stand  are  not  "essential"  to  the  integrity  of  the 
program.  The  Pottgen  court,  however,  treated  this  stan- 
dard and  the  "reasonable  accommodation"  standard  as 
separate  hurdles  that  a  plaintiff  had  to  jump.  By  break-  ( 
ing  up  the  inquiry  in  this  way,  the  court  was  able  to  de- 
fer considering  whether  the  age  rule  was  susceptible  to 
"reasonable  modification"  until  it  had  first  concluded 
that  the  rule  was  an  "essential  eligibility  requirement." 
And  the  court  did,  indeed,  deem  the  rule  "essential,"  be- 
cause it  served  such  salutary  purposes  as  protecting 
younger  competitors  from  injury,  preserving  competi- 
tive fairness,  and  discouraging  students'  delaying  their 
educations  just  to  prolong  their  athletic  eligibility."'' 

The  court  never  asked,  however,  if  some  modified 
version  of  the  rule — one  that  would  have  avoided  im- 
posing a  penalty  on  Pottgen  for  his  disability — might 
have  served  those  salutary  purposes  as  well.  Only  after- 
ward did  the  court  ask  whether  a  reasonable  accommo- 
dation could  be  made  in  the  now-"essentiar'  age 
requirement.  At  this  stage,  of  course,  it  was  easy  for  the 
court  to  find  that  waiver  of  an  essential  requirement 
could  not  be  a  "reasonable  accommodation": 


49.  M.  at  490-91. 

50.  Johnson  v.  Florida  High  Sch.  Activities  Ass'n,  899  F.  Supp.  579 
(M.D.  Fla.  1995);  Dennin  v.  Connecticut  Interscholastic  Athletic  Confer- 
ence, 913  F.  Supp.  663  (D.  Conn.  1996). 

51.  Hoot  V,  Milan  Area  Schools,  853  F.  Supp.  243  (E.D.  Mich.  1994). 

52.  W.  at  250. 

53.  40  F.3d  926  (8th  Cir.  1994). 


54.  Id.  at  927-28. 

55.  Id.  at  929. 

56.  Id.  [citing  Simon  v.  St.  Louis  County,  656  F.2d  316,  321  (8th 
Cir.),  cert,  denied,  455  U.S.  976  (1981)). 

57.  Id.  at  930. 

58.  34  C.F.R.  §  104.3(k.)(4)  (1994). 

59.  Pottgen,  40  F.3d  at  929. 
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Waiving  an  essential  eligibility  standard  would  consti- 

)tute  a  fundamental  alteration  in  the  nature  of  the  base- 
ball program.  Other  than  waiving  the  age  limit,  no 
manner,  method,  or  means  is  available  which  would 
permit  Pottgen  to  satisfy  the  age  limit.  Consequently, 
no  reasonable  accommodations  exist.*" 

The  court  thus  excused  itself  from  asking  whether  the 
salutary  purposes  of  the  rule  could  still  be  served  even  if 
the  MSHSAA  provided  a  waiver  procedure  for  students 
like  Pottgen. 

Eventually,  in  response  to  the  dissent,  the  court  did 
address  what  was  really  the  central  question  in  the  case: 
whether  requiring  the  MSHSAA  to  offer  the  possibility 
of  a  waiver  would  so  burden  it  with  waiver  requests  like 
Pottgen's  as  to  impose  something  more  than  a  reason- 
able accommodation  on  the  MSHSAA.  The  court  an- 
swered the  question  flatly  in  the  MSHSAA's  favor, 
although  it  adduced  no  evidence  to  support  the  point*"' 
and  ignored  the  fact  that  many  if  not  all  high  school 
athletic  associations  currently  provide  waiver  proce- 
dures for  most  of  their  eligibility  rules."  It  may  well  be 
that  requiring  an  athletic  association  to  provide  indi- 
vidualized hearings  to  such  students  would  be  so  bur- 
densome as  to  erode  the  integrity  of  the  athletic  system 
k  as  a  whole,  but  the  Pottgen  majority  did  not  offer  the 
necessary  evidence  to  sustain  that  position  against  the 
prior  legal  requirement  of  individualized  reasonable  ac- 
commodation. 

Since  Pottgen 

Nor  have  judges  offered  the  evidence  in  the  two 
cases  that  recently  have  followed  Pottgen.'"''  Of  those 
two,  only  the  Sixth  Circuit's  reversal  of  the  district  court 
in  Sandison  advances  the  analysis  beyond  Pottgen  and 
the  pre-Alexander  cases.  It  does  so  only  by  pointing  out 
that  the  students  had  never  been  excluded  because  of 
their  disabilities  when  they  were  younger;  they  were  ex- 
cluded from  the  programs  only  when  they  turned  nine- 
teen and  thus  not  "solely  because  of"  their  disabilities. 


60.  Id.  at  930. 

61.  M.  at  931. 

62.  North  Carolina,  for  example,  provides  waiver  procedures  for  all 
rules  e.xcept  the  age  rule.  N.C.  ADMIN.  CODE  tit.  16,  ch.6E  §  .0202(d).  Mas- 
sachusetts apparently  has  provided  a  waiver  procedure  even  for  the  age  rule. 
See  Com.stock  v.  Teixeira,  No.  81-0355-F,  slip  op.  (D.  Mass.,  Dec.  21,  1981). 
And  New  Mexico  has  apparently  instituted  a  waiver  procedure  for  the  age 
rule  at  least  for  students  who  bring  a  prior-discrimination  claim.  See  New 
Mexico  State  Dep't  of  Educ,  18  IDELR  219,  221  (OCR  Letter  of  Findings, 
Aug.  2,  1991). 

63.  Sandison  v.  Michigan  High  Sch.  Athletic  Ass'n,  64  F.3d  1026  (6th 
Cir.  1995);  Reaves  v.  Mills,  904  F.  Supp.  120  (W.D.N.Y.  1995).  In  Reaves  the 
)udge  simply  followed  his  own  opinion  from  the  pre-Alexander  case  of 
Cavallaro  v.  Ambach,  575  F.  Supp.  171  (W.D.N.Y.  1983). 


But  this  superficially  plausible  reading  of  the  statutory 
language  ignores  the  larger  theory  of  the  statute.  It  is 
likely  that  every  instance  of  illegal  discrimination  has 
causes  beyond  the  particular  one — whether  disability  or 
race  or  gender,  and  so  on — that  the  law  targets.  But  that 
does  not  mean  that,  within  the  meaning  of  the  statute, 
the  discrimination  was  not  "solely  because  of"  the  crite- 
rion targeted  by  the  statute.  Section  504  requires 
affirmative,  individualized,  accommodations.  If  an  in- 
stitution refuses  to  provide  such  accommodations, 
then,  by  statutory  definition,  that  institution  has  ex- 
cluded, solely  because  of  disability,  a  person  that  it 
could  reasonably  have  accommodated.  Presumably  an 
institution  cannot  deny  individualized  consideration,  as 
the  Pottgen  and  Sandison  appellate  courts  both  allowed 
athletic  associations  to  do,  simply  on  the  basis  of  unsub- 
stantiated claims  of  undue  administrative  burden. 

The  Pottgen  dissent  argued  this  point  from  lan- 
guage in  the  ADA  rather  than  in  Section  504,  but  the 
ADA  language  is  all  but  identical  to  the  language  of  Sec- 
tion 504  and  its  implementing  regulations.  And  the  two 
statutes  are  thought  to  operate  identically  in  cases  where 
they  both  apply.*"*  The  dissent  thus  noted  that  the  ADA 
itself  defined  who  was  "qualified"  to  receive  services 
from  a  covered  entity  under  the  Act.  A  "qualified  indi- 
vidual with  a  disability"  was 

an  individual  with  a  disability,  who,  with  or  without 
rea'ionable  modifications  to  rules,  policies,  or  practices 
.  .  .  meets  the  essential  eligibility  requirements  for  .  .  . 
pariieipatmri  in  programs  or  activities  provided  by  a 
public  entity."" 

So,  the  dissent  continued, 

by  the  express  words  of  Congress,  it  is  not  necessary 
for  a  person  to  meet  all  eligibility  requirements.  In- 
stead, if  a  proposed  modification  of  those  requirements 
is  "reasonable,"  a  person  can  be  a  "qualified  indi- 
vidual." The  question  therefore  is  whether  it  is  "reason- 
able" to  require  the  Activities  Association  to  modify  or 
waive  the  age  requirement  in  the  case  of  Ed  Pottgen.''* 

The  dissent  observed  that  the  district  court  had  con- 
ducted an  individualized  hearing  and  had  found  that  no 
threat  to  the  concerns  of  the  age  rule  would  become 
manifest  if  Pottgen  were  granted  a  waiver.*"^  It  then  con- 
cluded that  "if  a  rule  can  be  modified  without  doing  vio- 
lence to  its  essential  purposes,  as  the  District  Court  has 


64.  See  the  section  in  the  text  on  the  ADA,  below. 

65.  Pottgen,  40  F.3d  at  932  (Arnold,  J.,  dissenting)   [quoting  42 
U.S.C.A.§  12131(2)]. 

66.  Id. 

67.  Id. 
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found  in  the  present  case,  I  do  not  believe  that  it  can  be 
'essential'  to  the  nature  of  the  program  or  activity  to 
refuse  to  modify  the  rule."*^The  MSHSAA's  unsubstan- 
tiated claims  of  undue  administrative  burden  were  not 
enough,  in  the  dissent's  opinion,  to  deny  Pottgen  his 
statutory  right  to  individualized  consideration. 

Since  Pottgen  two  more  district  courts  in  other  cir- 
cuits have  followed  the  Pottgen  dissent  rather  than  the 
Pottgen  and  Sandison  majorities.^'' They  have  made  clear 
the  centrality  of  the  question  of  administrative  burden 
to  the  Pottgen  and  Sandison  holdings  and  the  untenabil- 
ity  oi Pottgen  s  and  Sandison  s  assumption  that  that  bur- 
den must  be  excessive.  They  have  done  so  both  by 
pointing  out  the  absence  of  evidence  for  that  position 
and  the  ease  with  which  they  were  able  to  conduct  indi- 
viduahzed  evaluations  in  the  cases  before  them. 

In  short,  the  Pottgen  dissent  and  most  other  post- 
Alexander  courts  have  followed — either  explicitly  or  im- 
plicitly— Justice  Marshall's  argument  in  that  case  that 
all  standards  in  Section  504  (and  now  ADA)  cases  boil 
down  to  the  single,  fact-intensive  question  of  whether 
the  institution  could  have  reasonably  accommodated 
the  particular  aggrieved  person  with  a  disabOity.  And  in 
each  athletic-eligibility  case,  that  question  becomes  par- 
ticularized as  whether  the  school  system  or  athletic  as- 
sociation can  reasonably  modify  or  waive  its  eligibilitv' 
rules  for  a  student  who  has  found  herself  or  himself  in- 
eligible as  an  indirect  result  of  a  disability.  In  practical 
terms,  the  direction  of  most — but  clearly  not  all — 
courts  seems  to  be  that  each  student  bringing  such  a 
claim  is  entitled  to  an  individualized  hearing.  At  such  a 
hearing,  the  authorities  should  determine  whether  al- 
lowing the  student  to  compete  will  actuaOy  so  threaten 
competitive  fairness  or  the  safety  of  younger  competi- 
tors or  one  of  the  other  legitimate  justifications  for  the 
eligibility  rules  that  the  integrity  of  the  program  de- 
pends on  keeping  that  student  ineligible.  There  is  no  re- 
quirement that  the  hearing  take  any  particular  form. 
Nor  must  the  authorities  disregard  the  potential  burden 
of  granting  waivers  to  other  disabled  students  when 
they  determine  whether  waiver  in  any  single  case  will 
constitute  "reasonable  accommodation."  But  in  each 
case  they  should  show  at  least  that  they  have  considered 
the  student's  situation  on  an  individualized  basis. 

As  these  cases  have  proceeded  in  the  courts,  the 
Department  of  Education's  Office  of  Civil  Rights  has 


been  handling  Section  504  athletic-eligibility  cases  as 
well,"  and  two  of  them  have  been  published.  But  the  / 
OCR  has  applied  an  entirely  different  legal  theory  to  V 
scenarios  very  similar  to  those  described  above.  In  the 
New  Mexico  case  described  at  the  beginning  of  this  ar- 
ticle, the  OCR  regional  director  found  that  enforce- 
ment of  the  age  rule  did  constitute  discrimination 
against  a  nineteen-year-old  student  under  Section 
504.'"'  However,  he  did  not  concern  himself  with  ques- 
tions of  reasonable  accommodation  or  the  essential- 
ness  of  eligibility  requirements.  Rather  he  simply 
found  that  the  school's  failure  years  before  to  provide 
the  student  with  a  free  appropriate  public  education 
had  constituted  discrimination,  that  consequently  the 
student's  current  predicament  was  the  school's  fault, 
and  that  therefore  enforcement  of  the  rule  would  con- 
stitute a  perpetuation  of  the  prior  discrimination.'-  In 
this  way  the  OCR  sidestepped  the  issues  that  courts 
have  deemed  central.  But  it  also  marked  the  trail  for 
plaintiffs  who  think  they  can  make  out  a  case  of  dis- 
crimination in  the  events  that  led  to  the  lost  years  of 
schooling  in  the  first  place. 

That  trail  actually  was  blazed  at  least  a  few  months 
earlier  than  the  New  Mexico  case  in  another  OCR  case 
out  of  California.''  In  that  case  in  the  San  Dieguito  I 
school  system,  the  result  was  different,  but  the  legal 
theory  seems  to  have  been  the  same.  There  the  student 
had  failed  too  many  classes  to  maintain  athletic  eligibil- 
ity in  his  freshman  and  sophomore  years  before  he  was 
finally  diagnosed  with  a  learning  disability.  With  the 
help  of  special  education,  he  had  begun  to  make  up  the 
lost  credits  and  regained  his  eligibility  to  participate  in 
interscholastic    athletics.    To    graduate,    however,    he 


68.  Id.  at  932-33. 

69.  Johnson  v.  Florida  High  Sch.  Activities  Ass'n,  899  F.  Supp.  579 
(M.D.  Fla.  1995);  Dennin  v.  Connecticut  Interscholastic  Athletic  Confer- 
ence, 913  F.  Supp.  663  (D.  Conn.  1996). 


70.  OCR  can  receive  complaints  and  initiate  investigations  as  an  al- 
i  complainant's  going  directly  to  court.  Under  29  U.S.C.A.  § 

794a(a)(2)  (1985)  and  34  C.F.R.  §  104.61,  the  procedures  for  enforcing 
Title  VI  of  the  Civil  Rights  Act  of  1964  are  made  applicable  to  enforcement 
of  Section  504.  Under  those  procedures,  detailed  in  34  C.F.R.  §§  100.6- 
100.11,  OCR  receives  complaints  and  conducts  investigations.  If  it  finds  a 
violation  of  the  law,  then  it  seeks  informal  resolution,  usually  issuing  a  letter 
of  findings  regardless  of  the  outcome.  If  negotiations  fail  to  resolve  the  issue 
even  after  the  issuance  of  such  a  letter,  then  the  OCR  can  seek  a  suspension 
of  the  violator's  federal  funding,  subiect  to  hearing  and  judicial  review. 
Other  action  in  the  courts  may  also  be  possible,  depending  on  particular 
circumstances,  but  OCR  is  not  authorized  by  the  regulations  to  bring  an 
enforcement  action  as  such  in  the  courts  on  the  basis  of  its  investigation  and 
findings.  See  also  Perry  A.  Zirkel,  Seaioti  504  and  the  Schools  (Horsham,  Pa.: 
LRP  Publications,  1993),  app.  1 1,  which  describes  OCR  enforcement  pro- 
ceedings schematically. 

71.  New  Mexico  State  Dep't  of  Educ,  18  IDELR  219  (OCR  Letter  of 
Findings,  Aug.  2,  1991). 

72.  W.  at  221. 

73.  San  Dieguito  (CaUL)  Unified  Sch.  Dist.,  17  EHLR  1015  (OCR 
Letter  of  Findings,  May  10,  1991). 
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needed  to  attend  a  fifth  year  of  high  school.  That  step 
^  triggered  the  eight-semester  rule,  and  he  was  ruled  ineli- 
'  gible  as  of  his  ninth  semester.'"*  He  challenged  his  ineli- 
gibility on  Section  504  grounds.  Again  the  OCR  ignored 
the  questions  that  have  preoccupied  the  courts  in  these 
cases — "reasonable  accommodation"  and  "essential  eli- 
gibility requirements" — and  focused  on  whether  the 
cause  of  the  student's  ineligibility  was  the  school 
system's  prior,  illegal  discrimination.  Finding  that  it  was 
not — because  the  investigation  had  shown  that  the 
school  had  had  no  "reason  to  know  that  the 
complainant's  son  might  be  handicapped"  before  near 
the  end  of  his  sophomore  year — the  OCR  regional  di- 
rector proceeded  immediately  to  the  conclusion  that 
enforcement  of  the  eight-semester  rule  was  nondis- 
criminatory.^' He  did  not  ask  whether  discrimination 
might  have  inhered  simply  in  the  refusal  to  consider 
modifying  a  rule  that  this  student  had  violated  only  be- 
cause of  his  disability. 

The  cases  in  this  area  remain  somewhat  confused, 
but  the  majority  of  the  post-Alexander  courts  have  ruled 
that  Section  504  (and  the  ADA,  for  that  matter)  at  least 
requires  athletic  authorities  to  provide  an  individual- 
ized hearing  for  any  student  whose  disability  is  the  root 
I  cause  of  her  or  his  ineligibility.  And  the  authorities  must 
use  that  hearing  affirmatively  to  seek  ways  to  facilitate 
participation  by  the  disabled  student.  Where  the  cause 
of  the  student's  ineligibility  can  be  traced  to  actual  prior 
discrimination  on  the  part  of  the  school  system,  the 
plaintiff  may  not  even  need  to  settle  for  a  reasonable  ac- 
commodation hearing  but  may  be  able  to  demand  eligi- 
bility outright  as  the  only  alternative  to  the  perpetuation 
of  the  prior  discrimination  that  ineligibility  would  con- 
stitute. Most  cases  so  far  have  not  rested  on  claims  of 
prior  discrimination,  however,  but  on  claims  that  the 
athletic  authorities  must  provide  reasonable  accommo- 
dations for  students  with  disabilities. 

How  far  the  reasonable-accommodation  standard 
requires  an  interscholastic  athletic  system  to  go  remains 
very  unclear,  especially  when  some  courts  have  insisted 
that  any  modification  of  the  age  rule  is  an  unreasonable 
step  to  ask  of  an  athletic  association.  What  constitutes  a 
"reasonable  accommodation"  in  almost  any  area  of  life 
under  Section  504  remains  a  highly  fact-specific  ques- 
tion, and  the  athletic-eligibility  cases  are  no  exception. 
The  very  fact-specific  nature  of  the  question,  however, 
should  prove  very  important  to  athletic  systems  trying 


to  comply  with  the  law.  That  is  because  courts  tend  to 
be  very  deferential  to  fact  finders  who  act  in  good  faith. 
In  fact,  some  courts  have  held  specifically  that  what 
constitutes  a  reasonable  accommodation  is  a  question 
of  fact,  not  law,  to  which  the  very  deferential  "clearly  er- 
roneous" standard  applies  on  review  of  lower  courts' 
decisions.''''  And  courts  have  announced  that  their  re- 
view of  the  decisions  of  other  fact-finding  bodies  like 
athletic  associations  is  also  quite  deferential.''  Given 
that  courts  so  far  have  expressed  little  doubt  of  the  le- 
gitimacy of  the  justifications  for  the  various  eligibility 
rules,  school  systems  and  athletic  associations  probably 
can  feel  confident  that  any  good-faith  effort  they  make 
to  facilitate  participation  by  students  with  disabilities, 
while  respecting  the  concerns  that  underlie  the  eligibil- 
ity rules,  is  likely  to  be  approved  by  the  courts. 


The  ADA 

The  ADA's  language  prohibiting  discrimination 
on  the  basis  of  disability  is  little  but  an  update  of  the 
language  of  Section  504.  Section  504  prohibits  dis- 
crimination against  any  "otherwise  qualified  disabled 
individual,"  and  federal  regulations  have  defined  such 
a  person  as  one  who  can  meet  a  program's  "essential 
eligibility  requirements."  Meanwhile  the  Supreme 
Court  has  restated  the  meaning  of  discrimination  in 
this  context  as  consisting  of  a  refusal  to  make  "reason- 
able accommodations"  to  facilitate  the  participation  of 
persons  with  disabilities.  The  ADA  has  combined  all  of 
this  language  into  its  own  antidiscrimination  provi- 
sion: "no  qualified  individual  with  a  disability  shall,  by 
reason  of  such  disability,  be  excluded  from  participa- 
tion in  or  be  denied  the  benefits  of  the  services,  pro- 
grams, or  activities  of  a  public  entity,  or  be  subjected 
to  discrimination  by  any  such  entity";'**  and  a 
"qualified  individual  with  a  disability"  is  "an  indi- 
vidual with  a  disability,  who,  with  or  whhout  reason- 
able modifications  to  rules,  policies,  or  practices  .  .  . 
meets  the  essential  eligibility  requirements  for  the  re- 
ceipt of  services  or  the  participation  in  programs  or 
activities  provided  by  a  public  entity."^'^ 

Consequently,  no  court  in  the  athletic-eligibility 
cases  has  yet  found  a  meaningful  distinction  between 


74.  Id.  at  1015-16. 

75.  Id.  at  1017. 


76.  See,  e.g.,  Brennan  v.  Stewart,  834  F.2d  1248,  1260  (5th  Cir.  1988). 

77.  See,  e.g.,  id.  at  1260-61;  T.  H.  v.  Montana  High  Sch.  Ass'n,  CV 
92-150-BLG-IFB  (D.  Mont.,  Sept.  24,  1992). 

78.  42U.S.C.A.  §  12132(1995). 

79.  42  U.S.C.A.§  12131(2)  (1995). 


1 2    School  Law  Bulletin  /  Summer  1 996 


Section  504  and  the  ADA.  Thus,  for  example,  rather 
than  conducting  a  truly  independent  analysis  of  an 
ADA  claim  after  disposing  of  a  Section  504  claim,  the 
Pottgen  court  quoted  the  ADA,  asserted  that  waiver  of 
the  age  rule  would  impose  unreasonable  administrative 
burdens  on  the  MSHSAA,  and  concluded: 

Consistent  with  our  Rehabilitation  Act  analysis,  we 
find  MSHSAA  has  demonstrated  that  the  age  limit  is  an 
essential  eligibility  requirement  of  the  interscholastic 
baseball  program.  Again,  Pottgen  alleges  he  can  meet 
the  eligibility  requirement  if  MSHSAA  waives  it  for 
him.  In  conformity  with  our  previous  finding,  we  con- 
clude that  this  is  not  a  reasonable  modification.™ 

That  is,  the  court  simply  restated  its  Section  504  analysis 
as  its  ADA  analysis  as  well.  The  dissent  in  the  same  case 
relied  exclusively  on  the  ADA  but  did  not  distinguish  its 
analysis  from  a  Section  504  analysis.  Other  courts  like- 
wise have  treated  the  ADA  and  Section  504  interchange- 
ably and  have  tended  to  emphasize  Section  504  even 
while  acknowledging  the  formal  independence  of  the 
ADA's  authority.*'  In  short,  one  commentator  almost 
certainly  understated  the  case  when  he  wrote:  "It  is 
likely  that  ADA  will  be  construed  similarly  to  Section 
504."**^ 


The  IDEA 

The  Individuals  with  Disabilities  Education  Act  is 
not  an  antidiscrimination  statute  but  mainly  a  funding 
mechanism.  Originally  known  as  the  Education  for  All 
Handicapped  Children  Act,  it  was  enacted  in  1975  in  re- 
sponse to  Congress's  recognition  that  millions  of  chil- 
dren with  disabilities  were  going  uneducated  or 
undereducated  and  that  local  school  systems  often  did 
not  have  the  resources  to  fully  redress  the  problem.  The 
IDEA,  therefore,  set  up  a  mechanism  for  channeling 
money  to  the  schools  through  their  state  governments 
in  return  for  the  schools'  undertaking  to  seek  out  every 
disabled  child  and  develop  an  individualized  program 
of  "free  appropriate  public  education"  for  each  one.*'' 


This  program  is  to  be  developed  in  each  case  by  a  com- 
mittee that  includes  the  parents  and  then  formalized  in  J 
a  written  Individualized  Educational  Program  (lEP).**  V 
No  provision  of  the  IDEA  targets  discrimination  as 
such,  but  the  entire  scheme  calls  for  chUdren  with  dis- 
abilities to  be  given  special  attention  to  ensure  that  they 
get  an  education  that  is  truly  appropriate  to  their  indi- 
vidual needs. 

Since  it  is  not  a  discrimination  statute  and  says 
nothing  explicit  about  interscholastic  athletics,  the  IDEA 
bears  on  the  athletic-eligibility  cases  only  when  inter- 
scholastic athletics  has  been  placed  in  a  student's  lEP  or 
when  athletic  ineligibility  unfairly  burdens  the  imple- 
mentation of  the  lEP.  Only  a  small  handful  of  athletic- 
eligibility  cases  have  yet  dealt  with  claims  that  rested  on 
an  lEP,  but  they  all  at  least  lean  toward  the  proposition 
that  a  valid  lEP  gives  the  student  a  federal  right  to  the 
services  or  programs  designated  in  the  lEP  and  can  over- 
ride state  athletic-eligibility  rules. 

The  undeveloped  state  of  the  law  on  this  point  be- 
comes obvious  when  one  observes  that  the  seminal  case 
regarding  an  lEP's  inclusion  of  interscholastic  athletics 
is  still  an  unreported  case  from  federal  district  court.  In 
T.  H.  V.  Montana  High  School  Association,^^  the  student 
was  barred  from  interscholastic  athletics  by  the  age  rule  y 
after  having  lost  two  years  of  school  because  of  his 
learning  disability.  Although  the  MHSA  had  a  general 
waiver  provision,  it  had  never  waived  the  age  rule,  and  it 
denied  T.  H.'s  request  without  individualized  consider- 
ation, even  though  interscholastic  athletics  was  included 
in  his  lEP  as  a  motivational  tool.  The  district  court, 
however,  held  that  "[w]hen  participation  in  interscho- 
lastic sports  is  included  as  a  component  of  an  lEP  as  a 
'related  service',  see  20  U.S.C.  §  1401(1), (17),  the  'privi- 
lege' of  competing  in  interscholastic  sports  is  trans- 
formed into  a  federally  protected  right."*''  This 
conclusion  did  not  mean  that  the  MHSA  could  never 
enforce  the  age  limit  in  such  circumstances  but  that,  as 
in  the  Section  504  cases,  it  had  to  "conduct  a  meaning- 
ful, individualized  inquiry  into  T.  H.'s  request  for  a 
waiver"  in  order  to  determine  whether  any  of  the 
MHSA's  justifications  for  the  rule  applied  in  T.  H.'s 


80.  Pottgen  ,  40  F.3d  at  930-31  (footnote  omitted). 

81.  See,  e.g..  Hoot  v.  Milan  Area  Schools,  853  F.  Supp.  243  (E.D. 
Mich.  1994);  State  of  West  Virginia  ex  rel.  Lambert  v.  West  Virginia  State 
Bd.  of  Educ,  447  S.E.2d  901,  904  (1994). 

82.  James  A.  Rapp,  Education  Law,  4  vols.  (New  York:  Matthew 
Bender,  1995),  vol.  3,  pp.  10-161. 

83.  For  a  capsule  history  of  the  passage  and  basic  principles  of  the 
EAHCA,  see  Laura  F.  Rothstein,  Special  Education  Law  (New  York: 
Longman,  1990),  4-10. 


84.  Rothstein,  Special  Education  Law ,  33. 

85.  No.  CV  92-150-BLG-IFB  (D.  Mont.,  Sept.  24,  1992). 

86.  T.  H.,  conclusion  of  law  no.  7.  The  indispensability  of  having  a 
written  lEP  in  place  before  bringing  a  claim  under  the  IDEA  is  emphasized 
in  I.  M.,  Jr.  v.  Montana  High  Sch.  Ass'n,  875  P.2d  1026  (Mont.  1994),  a  case 
that  seemed  to  assume  the  correctness  of  the  ruling  in  T.  H.  but  that  threw 
an  IDEA  claim  out  because  of  the  absence  of  an  lEP. 
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particular  case/'  Anything  less  was  deprivation  of  a  fed- 
eral right  "without  due  process  of  law."***  Finally,  the 
court  advised  the  parties  that  once  such  an  inquiry  was 
conducted,  it  would  be  unreviewable  in  court  except  in 
the  very  deferential  mode  of  review  for  bad  faith.*''*  As 
long  as  the  MHSA  conducted  the  proceedings  in  good 
faith,  its  findings  regarding  the  imperatives  of  inter- 
scholastic  athletics  in  Montana  as  applied  to  any  indi- 
vidual student  would  be  respected.  This  ruling  has  since 
been  followed  in  one  other  district  court.* 

The  only  other  athletic-eligibility  case  under  the 
IDEA  is  Crocker  v.  Tennessee  Secondary  School  Athletic 
Association  (TSSAA).**'  The  opinion  in  Crocker  is  very 
difficult  to  follow,  but  its  principle  appears  to  be  that 
athletic-eligibility  rules  cannot  be  enforced  where  they 
would  effectively  penalize  a  student  for  pursuing  the 
course  of  education  laid  out  in  her  or  his  lEP.  Crocker 
transferred  from  a  high  school  that  could  not  offer  him 
the  remedial  English  program  he  appeared  to  need  to 
another  that  could.  Unfortunately  for  Crocker,  the 
TSSAA's  eligibility  rules  called  for  transfers  to  sit  out  for 
one  year  unless  the  transfer  was  the  result  of  a  change  of 
residence.**-  After  the  transfer,  Crocker  was  diagnosed 
with  a  learning  disability  and  soon  had  an  lEP  pre- 
pared.'^ The  lEP  did  not  mention  interscholastic  athlet- 
ics, and  his  parents  appealed  that  omission  to  an 
administrative  law  judge.**^  The  ALJ  did  not  order  the 
school  system  to  include  athletics  in  the  lEP,  but  he  did 
order  the  school  system  to  let  Crocker  play  because  his 
transfer  was  necessitated  by  his  disability.'*''  The  TSSAA 
was  not  a  party  to  this  administrative  process,  however, 
so  it  apparendy  deemed  itself  not  bound  by  the  ALJ's 
order  and  failed  to  withdraw  its  threat  to  impose  sanc- 
tions on  Crocker's  school  if  it  let  him  play."**  Crocker 
then  sought  a  preliminary  injunction  against  the  TSSAA 


87.  T.  H.,  conclusions  of  law  nos.  8,  10. 

88.  M.  at  9-11. 

89.  M.  at  13,  16. 

90.  Dennin  v.  Connecticut  Interscholastic  Athletic  Conference,  913 
F.  Supp.  663,  671  (D.  Conn.  1996). 

91.  735  F.  Supp.  753  (M.D.  Tenn.  1990). 

92.  Some  of  these  facts  must  be  derived  from  the  later  appeals  court 
decision,  which  dealt  only  with  the  question  of  whether  Crocker  could  sue 
for  damages  and  not  with  the  merits  of  the  IDEA  claim  at  all.  See  Crocker  v. 
Tennessee  Second.H-v  Sch.  Athletic  Ass'n,  980  F.2d  382,  384  (6th  Cir.  1992). 
The  court  held  that,  having  gotten  his  preliminary  iniunction  and  sat  out 
only  two  games,  Crocker  could  not  get  damages,  no  matter  how  meritori- 
ous his  claim  may  or  may  not  have  been. 

93.  Crocker,  735  F.  Supp.  at  755. 

94.  Id.  at  756. 

95.  Crocker,  735  F.  Supp.  at  756,  758. 

96.  Crocker,  980  F.2d  at  385. 


from  the  Middle  District  of  Tennessee.  The  district 
court  judge  found  that  the  ALJ's  order  (which  no  one 
had  appealed)  gave  Crocker  "a  federal  right  to  the  edu- 
cation prescribed"  by  the  ALJ  and  by  the  lEP  and  thus 
that  the  TSSAA  would  violate  Crocker's  federal  rights 
under  the  IDEA  if  it  were  to  enforce  its  transfer  rule 
against  him  or  sanction  his  school.'*^  Section  504  played 
little  role  in  this  case,  but  the  judge  used  the  IDEA,  in  ef- 
fect, as  an  antidiscrimination  statute.  Section  504  and 
the  IDEA  independently  guarantee  every  disabled  child 
a  free  appropriate  public  education,  and  cases  like 
Crocker  (IDEA)  and  the  Section  504  cases  discussed 
above  show  that  either  statute  can  be  used,  in  the  right 
circumstances,  to  challenge  athletic-eligibility  rules  that 
burden  that  right  without  individualized  justification. 

Even  the  judge  in  Crocker,  however,  would  likely 
have  deferred  to  a  good-faith,  individualized  determi- 
nation on  the  part  of  the  TSSAA  that  enforcement  of 
the  transfer  rule  against  Crocker  would  have  been  es- 
sential to  the  integrity  of  the  interscholastic  athletic  sys- 
tem. After  all,  Crocker  still  had  his  lEP-mandated 
education  available  to  him  regardless  of  the  eligibility 
decision.  In  that  situation,  if  the  TSSAA  were  to  find  in 
an  individualized  hearing  that  the  needs  of  the  entire 
state  interscholastic  athletic  system  required  enforce- 
ment of  the  rule  against  Crocker — e.g.,  if  there  were 
abundant  evidence  of  recruiting  in  Crocker's  transfer — 
then  it  seems  unlikely  that  a  court  would  deem  enforce- 
ment of  the  rule  an  illegal  burden  on  Crocker  as  a 
transfer  student. 

The  heart  of  the  holdings  in  T.  H.  and  Crocker, 
therefore,  as  in  most  of  the  recent  Section  504  cases, 
seems  to  be  simply  that  school  systems  and  athletic  as- 
sociations must  abide  by  the  spirit  of  Section  504's 
mandate  that  institutions  seek  to  facilitate  the  participa- 
tion of  students  with  disabilities.  They  must  do  so  by  of- 
fering reasonable  accommodations  to  those  students  in 
whatever  services  or  programs  they  offer.  The  detailed 
mechanisms  in  the  IDEA  for  individualizing  the  educa- 
tions of  students  with  disabilities  offer  only  one  ex- 
ample of  how  an  institution  might  go  about  integrating 
each  disabled  student  into  aU  of  its  programs  and  ser- 
vices as  mandated  by  Section  504.  But  the  heart  of  the 
IDEA,  the  requirement  that  each  student  with  a  disabil- 
ity be  attended  to  individually  rather  than  by  blanket 
application  of  rules  that  were  designed  without  disabled 
students  in  mind,  is  also  the  heart  of  the  antidiscrimina- 
tion principle  under  Section  504. 


97.  Crocker,  735  F.  Supp.  at  758. 
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How  to  Comply  with  the  Law 

Although  the  meaning  and  direction  of  the  law 
seem  to  favor  the  claims  of  students  with  disabilities 
against  blanket  enforcement  of  eligibility  rules,  the  only 
federal  appeals  court  decisions  directly  on  point  have 
held  to  the  contrary.  (The  Fourth  Circuit  Court  of  Ap- 
peals, which  has  jurisdiction  over  North  Carolina,  has 
not  decided  any  case  involving  this  issue.)  If  Pottgen 
were  to  emerge  as  the  leading  case  in  this  area  of  law, 
then  traditional  eligibility  rules  such  as  those  discussed 
above  would  be  virtually  unassailable  under  Section 
504.  In  that  case,  school  systems  and  athletic  associa- 
tions should  feel  free  to  continue  enforcing  even  those 
rules  for  which  they  allow  no  exceptions,  regardless  of 
whether  the  student's  ineligibility  is  attributable  to  a  dis- 
ability. The  one  possible  exception  to  this  rule  would  be 
the  case  where  the  plaintiff  can  trace  the  ineligibility 
back  to  the  school's  prior  act  of  discrimination  in  failing 
to  provide  a  free  appropriate  public  education.  That  ar- 
gument has  not  yet  been  successfully  tried  in  the  courts. 
But  if  Pongen  becomes  generally  accepted,  it  is  likely  to 
become  the  plaintiffs  claim  of  first  resort  in  this  area. 

As  things  stand,  however,  the  law  seems  to  require 
these  eligibility  rules  to  be  modified  whenever  (1)  a 
student's  ineligibility  is  a  result  of  her  or  his  disabilit}' 
and  (2)  the  schools  or  athletic  association  can  reason- 
ably do  so.  Administrators  of  schools  and  of  interscho- 
lastic  athletic  associations,  therefore,  need  to  know  how 
to  conform  to  this  law.  When  a  student  comes  forward 
with  such  a  claim,  the  administrator  needs  to  answer  a 
couple  of  questions:  First,  does  the  student  have  an  lEP 
that  calls  either  for  participation  in  interscholastic  ath- 
letics or  for  actions  that  would  normally  cause  ineligibil- 
ity— for  example,  a  reduced  work  load  or  a  transfer  to 
another  school?  Usually  the  answer  is  no,  but  then  the 
administrator  must  ask  whether  this  athletically  ineli- 
gible student  would  have  been  ineligible  if  it  were  not 
for  her  or  his  disability?  But  for  the  disability,  would  she 
or  he  have  graduated  before  reaching  the  age  of  ineligi- 


bility or  within  eight  semesters  of  entering  ninth  grade? 
But  for  the  disability,  would  the  student  have  met  mini-     ^ 
mum  attendance  and  course-credit  requirements?  But     V 
for  the  disability,  would  the  student  have  transferred 
schools? 

If  it  is  determined  that  the  student  has  an  lEP  that 
calls  for  interscholastic  athletics  or  that  the  student's  in- 
eligibility is  a  result  of  her  or  his  disability  or  lEP,  then 
the  administrator  must  ask  whether  some  modification 
of  the  eligibilit)'  rule  will  allow  the  student  to  participate 
without  unreasonably  compromising  the  concerns  un- 
derlying the  rule.  In  North  Carolina  there  are  two  likely 
implications:  first,  that  the  hardship  rule,  which  allows 
the  athletic  association  to  relax  an  eligibility  rule  when 
"the  rule  fails  to  accomplish  its  purpose  or  it  works  an 
undue  hardship  when  applied  to  a  particular  student,'"^^ 
or  its  equivalent  must  be  made  applicable  to  the  age 
limit  as  it  is  to  ever)-  other  eligibility  rule;  and  second, 
that  administrators  and  the  Hardship  Committee  must 
recognize  that  a  disability  that  causes  ineligibility  is 
proper  grounds  for  a  "reasonable  modification"  of  the 
relevant  eligibility  rule. 

Judging  by  the  cases,  a  relaxation  or  modification 
of  a  rule  would  usually  take  the  form  of  waiver.  But, 
while  federal  law  requires  that  athletic  authorities  pro-  \ 
vide  a  student  with  reasonable  accommodations,  it  does 
not  in  any  way  require  that  those  accommodations  be 
waiver  or  nothing  at  all.  This  article  is  not  the  place  to 
speculate  on  what  accommodations  the  athletic  authori- 
ties might  be  able  to  offer.  Those  determinations  should 
be  made  in  good-faith  proceedings  in  the  schools.  The 
results  of  such  proceedings  may  be  as  idiosyncratic  as 
the  scenarios  that  produce  them.  And  they  should  gen- 
erally be  approved  by  the  courts  if  aD  concerned  take  se- 
riously federal  law's  mandate  to  explore  the  cases 
individually  and  attend  to  the  unique  needs  of  each  stu- 
dent with  a  disabilitv.  ■ 


98.  N.C.  ADMIN.  Code  tit.  16,  ch.6E  §  .0202(d). 


Local  Boards  of  Education 


by  Laurie  L  Mesibov 


Although  public  education  is  a  state  function 
in  North  Carolina,  the  state  legislature  cannot  attend  to 
the  day-to-day  operation  of  schools.  The  General  As- 
sembly therefore  carries  out  its  duty  to  provide  for  a 
general  and  uniform  system  of  free  public  schools  in 
part  by  appropriating  money  and  in  part  by  delegating 
decision-making  authority  to  North  Carolina's  119' 
school  administrative  units,  each  of  w^hich  is  governed 
by  its  own  board  of  education.  This  article  discusses  the 
responsibilities  and  operation  of  these  local  boards,  as 
defined  by  the  General  Assembly  through  1995.  It  does 
not  include  changes  made  in  1996. 

The  Corporate  Nature  of 
the  Board 

The  North  Carolina  General  Statutes  (G.S.)  confer 
corporate  status  on  the  local  board  of  education.-  This 
status  gives  the  board  a  legal  existence  separate  and 


apart  from  its  members.'  Although  individual  board 
members  may  express  independent  views,  the  board 
must  act  as  a  unit.  No  single  member,  committee,  or 
group  of  board  members  may  act  on  behalf  of  the 
board"*  except  by  decision  of  the  majority,  meeting  in  an 
official  session  called  and  conducted  according  to  the 
provisions  of  the  statutes  that  created  the  board  and 
govern  its  operation.^  As  a  corporate  body  the  board 
may  sue  and  be  sued,  purchase  and  condemn  property, 
and  receive  money  and  goods  in  its  corporate  name,  but 
in  most  situations  it  is  immune  from  liability  for  the 
common-law  torts  of  its  members  or  agents. 

In  granting  corporate  status,  G.S.  115C-40  also 
provides  that,  except  for  powers  specifically  given  to  the 
State  Board  of  Education  or  other  authorized  agency, 
the  local  board  has  authority  over  all  public  school  mat- 
ters in  its  administrative  unit. 


Responsibilities  and  Powers 


The  author  is  an  Institute  of  Government  faculty  member  who  spe- 
cializes in  school  law.  She  gratefully  acknowledges  the  assistance  of 
Thomasin  Hughes,  a  research  associate  at  the  Institute  whose  fields  include 
education  law,  in  preparing  material  for  this  article. 

This  article  is  an  updated  version  of  one  that  appeared  in  the  Spring 
1988  issue  o(  School  Law  Bulletin.  It  has  also  been  published  as  Chapter  3, 
"Local  Boards  of  Education,"  in  Education  Law  in  North  Carolina,  ed. 
lanine  M.  Murphy  and  Robert  E.  Phay  (Chapel  Hill,  N.C.:  Principals'  Ex- 
ecutive Program,  The  University  of  North  Carolina  at  Chapel  Hill,  1996). 

1.  During  the  1995-96  school  year  North  Carolina  contained  1 19 
school  administrative  units. 

2.  N.C.  Gen.  Stat.  §  115C-40.  (Hereinafter  the  General  Statutes 
will  be  cited  as  G.S.) 


A.  General  Powers  and  Responsibilities 

The  North  Carolina  General  Assembly  is  the  sole 
source  of  a  local  board's  responsibilities  and  powers. 


3.  MiUer  v.  Henderson,  71  N.C.  App.  366,  322  S.E.2d  594  (1984); 
Kistler  v.  Board  of  Educ,  233  N.C.  400,  64  S.E.2d  403  ( 1951). 

4.  Revels  v.  Oxendine,  263  N.C.  510,  139  S.E.2d  737  (1965).  Com- 
mittees do  not  have  final  authority.  Their  acts  are  under,  subordinate  to, 
and  controlled  by  the  county  or  city  boards. 

5.  Exceptions  to  this  rule  are  discussed  in  the  section,  "Individual 
Board  Members'  Authority  to  Obligate  the  Board." 
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which  means  that  boards  may  exercise  only  those  pow- 
ers expressly  conferred  by  the  General  Assembly  or  im- 
plied from  express  grants  of  authority.''  Most  of  the 
express  powers  are  set  out  in  North  Carolina  General 
Statutes  Chapter  115C  (every  board  member  should 
have  access  to  this  body  of  law)7  Except  as  limited  by 
the  state  or  federal  constitution,  the  General  Assembly 
may  enlarge  or  abridge  the  authority  of  local  boards.  As 
the  General  Assembly's  primary  education  agent,  the 
State  Board  of  Education  (SBE)  interprets  these  statutes 
and  issues  rules  and  regulations  binding  upon  local 
boards.*^ 

A  board's  principal  duties  are 

to  provide  an  adequate  school  program  during 
a  nine-month  term; 

to  set  educational  policy  within  the  limits  of  its 
authority  and  oversee  the  implementation  of 
its  policies  and  the  state's  educational  program; 
to  staff  the  schools.  It  has  ultimate  legal  re- 
sponsibility for  every  school  employee, 
to  manage  the  financial  affairs  of  the  unit  and 
guard  its  assets  by  purchasing  insurance,  pro- 
viding careful  management,  assessing  the  unit's 
needs  for  current  expenses  and  capital  outlays, 
adopting  a  budget  to  satisfy  these  needs,  pre- 
senting this  budget  to  the  general  public  and 
the  local  tax-levying  authority,  and  spending 


6.  Local  boards  of  education  have  the  duty  to  provide  an  adequate 
school  system  within  their  respective  administrative  units  |G.S.  1I5C- 
47(1  )|.  To  enable  them  to  discharge  this  responsibility,  G.S.  115C-36  pro- 
vides the  following: 

All  powers  and  duties  conferred  and  imposed  by  law 
respecting  public  schools,  which  are  not  expressly  conferred 
and  imposed  upon  some  other  official,  are  conferred  and  im- 
posed upon  local  boards  of  education.  Said  boards  of  educa- 
tion shall  have  general  control  and  supervision  of  all  matters 
pertaining  to  the  public  schools  in  their  respective  adminis- 
trative units  and  they  shall  enforce  the  school  law  in  their  re- 
spective units. 


Another  general  grant  of  a 


adebvG.S.  115C-40: 


Local  boards  ot  education,  subject  to  any  paramount 
powers  vested  by  law  in  the  State  Board  of  Education  or  any 
other  authorized  agency  shall  have  general  control  and  super- 
vision of  all  matters  pertaining  to  the  public  schools  in  their 
respective  local  school  administrative  units;  they  shall  execute 
the  school  laws  in  their  units. . . . 

7.  Copies  are  available  from  the  local  superintendent  or  the  State 
Board  of  Education  (hereinafter  SBE). 

8.  See  N.C.  ADMIN.  CODE  Title  16  (March  1995),  State  Board  of 
Education  Policy  Manual  (Raleigh,  N.C:  State  Board  of  Education,  1995), 
and  various  Department  of  Public  Instruction  publications  based  on  poH- 
ciesoftheSBE. 


and  accounting  for  money.  Much  of  this  pro- 
cess is  governed  by  state  law,  and  strict  adher-       i 
ence  to  the  law  is  essential.'  * 

to  provide  school  facilities.  It  must  acquire 
sites;  construct,  furnish,  and  repair  buildings; 
sell,  exchange,  or  lease  property  that  is  no 
longer  needed;  and  regulate  the  use  of  school 
property  by  others. 

To  enable  the  board  to  fulfill  these  responsibilities, 
the  state  statutes  make  many  more  specific  grants  of  au- 
thority and  responsibility.  These  grants  may  be  divided 
into  several  categories. 

B.  Specific  Powers  and  Responsibilities 

1.  Powers  and  responsibilities  related  to  person- 
nel. These  powers  include  authority  to  elect  the  super- 
intendent of  schools  (G.S.  115C-271);  to  prescribe  the 
superintendent's  duties  [G.S.  115C-276(a)]  and  remove 
him  or  her  for  cause  [G.S.  115C-274(a)];  to  employ  as- 
sistant superintendents  in  addition  to  those  provided 
for  by  the  state  (G.S.  1 15C-278);  to  adopt  rules  govern- 
ing "the  conduct  of  teachers,  principals,  and  supervi- 
sors, the  kind  of  reports  they  shall  make,  and  their 
duties  in  the  care  of  school  property"  [G.S.  115C-  i 
47(18)];  to  provide  in-service  training  for  teachers  (G.S.  ' 
115C-300);  to  inspect  and  examine  information  in  per- 
sonnel files  (G.S.  115C-321);  to  make  efforts  to  employ 
and  advance  qualified  people  with  disabilities  (G.S. 
115C-330);  to  adopt  salary  schedules  for  teachers  who 
are  not  paid  by  the  state  [G.S.  115C-302(c)];  to  approve 
persons  selected  as  principals,  teachers,  and  other 
school  employees  [G.S.  115C-276(j)];  to  fix  the  bond 
for  the  finance  officer  and  others  who  handle  local 
school  funds  (G.S.  1 15C-442);  to  appoint  a  treasurer  of 
special  school  funds  [G.S.  115C-448(a)];  to  employ 
school  social  workers  (G.S.  1 15C-381 );  to  employ,  sus- 
pend, and  dismiss  both  probationary  and  tenured 
teachers  (G.S.  115C-325);  to  buy  employee  annuity 
contracts  (G.S.  115C-341);  to  order  the  superintendent 
to  remove  invalid,  irrelevant,  or  outdated  information 
from  a  teacher's  personnel  file  [G.S.  115C-325(b)];  to 
secure  insurance  coverage  for  workers'  compensation 


9.  See  Laurie  Mesibov,  "The  School  Budget  and  Fiscal  Control  Act," 
School  Law  Bulletin  19  (Winter  1988):  20-32  and  ch.  5  in  Education  Law  in 
North  Carolina,  vol.  1  (hereinafter  ELNC  vol.  1 ),  ed.  lanine  M.  Murphy  and 
Robert  E.  Phay  (Chapel  Hill,  N.C:  Principals'  Executive  Program,  The  Uni- 
versity of  North  Carolina  at  Chapel  Hill,  1996).  See  also  Unpublished  Op. 


N.C.  Att'y  Gen.  (April  24,  1990)  (addressing  the 

the  General  Assembly  might  authorize  a  local  school 

support  of  its  schools). 


under  which 
to  levy  taxes  in 
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for  teachers  and  other  school  employees  [G.S.  115C- 

,       337(a)];  to  set  the  work  week  for  teacher  assistants  [G.S. 

'  115C-47(31)];  and  to  authorize  voluntary  payroll  de- 
ductions for  various  purposes,  including  for  group  in- 
surance and  credit  union  loan  payments  (G.S. 
115C-342)  and  purchases  of  United  States  savings 
bonds  (G.S.  115C-343). 

In  addition  to  these  statutory  duties,  the  board  has 
other  responsibilities,  including  the  authority  to  recover 
salary'  overpayments  erroneously  made  to  teachers  and 
other  public  employees'"  and  to  require  that  driver  edu- 
cation instructors  be  certified  to  teach  driver  education 
by  the  North  Carolina  Department  of  Public  Instruc- 
tion (DPI)." 

2.  Powers  and  responsibilities  related  to  property. 
These  powers  include  the  authority  to  arrest  anyone 
who  defaces  school  property  [G.S.  14- 132(b)];  to  peti- 
tion the  State  Board  of  Communit)'  Colleges  to  allow 
school  facilities  to  be  used  as  extension  units  of  commu- 
nity colleges  [G.S.  115D-5(e)];  to  provide  adequate 
school  buildings  equipped  with  suitable  school  furni- 
ture and  apparatus  [G.S.  1 1 5C-52 1(b)];  to  acquire  suit- 
able school  sites  and  to  condemn  land  if  the  property 
cannot  be  obtained  through  other  means  (G.S.  115C- 

I  517);  to  construct  and  repair  school  buildings  [G.S. 
115C-521(c)];  to  acquire,  hold,  and  dispose  of  school 
property  (G.S.  115C-40,  -518);  to  adopt  rules  and  regu- 
lations concerning  the  use  of  school  buildings  [G.S. 
115C-524(b)];  to  furnish  suitable  office  space,  furnish- 
ings, and  supplies  to  the  school  superintendent  (G.S. 
115C-277);  to  keep  aU  school  buildings  in  good  repair 
[G.S.  115C-524(b)];  to  insure  all  school  buildings  and 
equipment  and  their  contents  adequately  (G.S.  115C- 
534);  to  correct  fire  hazards  [G.S.  lI5C-525(b)(5)];  to 
acquire  and  operate  school  buses  and  take  title  to  school 
buses  provided  by  the  state  (G.S.  115C-240,  -249);  to 
provide  buildings  and  equipment  adequate  for  storage 
and  maintenance  of  school  buses  [G.S.  115C-249(e)];  to 
be  the  legal  custodian  of  school  books  and  provide  for 
their  adequate  and  safe  storage  (G.S.  115C-99);  to  ac- 
quire land  for  agricuhural  education  purposes  (G.S. 
1 15C-163);  and  to  serve  as  a  board  of  trustees  for  en- 
dowment funds  for  the  public  schools  (G.S.  115C-490 
through  -494). 

3.  Powers  and  responsibilities  related  to  financial 
affairs.  These  powers  include  the  authority  to  sue  for 

,        funds  owed  the  schools  (G.S.  1 15C-44);  to  prepare  and 


submit  budget  requests  to  local  tax-levying  authorities 
(G.S.  1 15C-422  through  -452);  to  obtain  loans  firom  the 
State  Literary  Fund  (G.S.  I15C-458  through  -465)  and 
from  the  state  emergency  loan  plan  (G.S.  115C-466,  - 
467);  and  to  charge  tuition  to  certain  students  (G.S. 
115C-366.1).'- A  local  school  board  also  has  the  power 
to  reallocate  funds  generated  by  bond  referenda  from 
one  school  construction  project  to  another,  if  certain 
procedures  are  followed.''' 

G.S.  115C-451  makes  the  SBE  responsible  for  as- 
suring that  each  local  board  complies  with  state  laws 
and  regulations  regarding  the  budgeting,  management, 
and  expenditure  of  funds.  G.S.  115C-451(6)  provides 
that  when  a  local  board  willfully  or  negligently  fails  or 
refuses  to  comply  with  applicable  laws  or  regulations, 
the  SBE  must  warn  the  board  and  direct  it  to  take  reme- 
dial action.  If  the  local  board  persists  in  willfially  or  neg- 
ligently faihng  or  refusing  to  comply,  the  SBE  must 
assume  control  of  the  board's  financial  affairs  and  ap- 
point an  administrator  to  exercise  the  powers  it  has  as- 
sumed. If  the  SBE  adopts  such  a  resolution,  the  local 
board  is  divested  of  all  financial  powers,  including  the 
power  to  adopt  budgets  and  spend  money. 

4.  Powers  and  responsibilities  related  to  school  or- 
ganization. These  powers  include  the  authority  to  re- 
quest an  election  on  the  appropriation  of  funds  for 
establishing  community  colleges  (G.S.  115D-35);  to 
close  or  consolidate  schools  in  a  single  district  and,  with 
the  SBE's  approval,  to  consolidate  districts  over  which 
the  board  has  control  (G.S.  115C-72);  to  enlarge,  with 
the  SBE's  approval,  tax  districts  and  city  administrative 
units  on  petition  of  residents  of  the  area  to  be  annexed 
(G.S.  115C-73);  to  adopt  plans  for  mergers  of  units  in 
the  same  county  or  mergers  of  units  in  adjoining  coun- 
ties (G.S.  115C-67,  -68,  and  -68.2);  and  to  assign  pupils 
to  schools  (G.S.  115C-366  through  -372). 

5.  Powers  and  responsibilities  related  to  the  school 
program.  These  powers  include  the  responsibility  to 
provide  for  the  efficient  teaching  at  appropriate  grade 
levels  of  all  materials  set  forth  in  the  standard  course  of 
study.  (When  the  components  of  the  standard  course  of 
study  have  been  incorporated  and  implemented  as  part 


10.  See  Unpublished  Op.  N.C.  Att'y  Gen.  (June  29,  1994). 

1 1.  See  Unpublished  Op.  N.C.  Att'y  Gen.  (Dec.  21,  1994). 


12.  See  Chapel  Hill-Carrboro  City  Schs.  System  v.  Chaviou.x,  116 
N.C.  App.  131,  446  S.E.2d  612  (1994)  (addressing  (he  authority  of  local 
school  boards  to  charge  tuition  fees'  /  H  aw  BuUetm  15  (faW 
1994):  28;  Streeter  v.  Greene  Couniv  '  <  1  -  N.C.  App.  452,  446 
S.E.2d  107  (1994)  (prohibiting  exit  ti.  '  -^Jiool  Law  Bulletin  25 
(Summer  1994):  25. 

13.  Moore  v.  Wykle,  107  N.C.  App.  120,  419  S.E.2d  164,  re^■iew  de- 
nied, 332  N.C.  666,  424  S.E.2d  405  (1992). 
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of  the  Basic  Education  Program  [BEP],  the  local  board 
then  will  be  responsible  for  teaching  all  materials  in  the 
BEP.)'-» 

Other  statutes  pertaining  to  the  school  program 
give  the  local  board  responsibility  to  regulate  extracur- 
ricular activities  [G.S.  115C-47(4)];  to  provide  kinder- 
gartens as  part  of  the  school  system  [G.S.  115C-81(f)]; 
to  use,  with  the  SBE's  approval,  local  funds  for  adult 
education  [G.S.  115C-231(a)];  to  provide  school  food 
service  (G.S.  115C-263);  to  cooperate  with  the  SBE  in 
establishing  vocational  schools  or  classes  (G.S.  11 5C- 
157);  to  establish  programs  to  provide  a  free  appropriate 
education  to  children  with  special  needs  (G.S.  115C- 
1 10,  -1 11 );  to  work  with  the  local  business  community 
to  develop  voluntary  guidelines  relating  to  after-school 
employment  [G.S.  1 15C-47(34)];  to  produce  reports  for 
each  school  building  to  measure  improvement  in  stu- 
dent performance  from  year  to  year  [G.S.  115C-12(9)c3, 
-47(35)[;  to  fix  the  time  for  schools  to  open  and  close 
[G.S.  1 15C-47(5)];  to  determine  the  length  of  the  school 
day  [G.S.  115C-47(11)];  to  close  particular  schools  in 
emergencies  [G.S.  115C-84(c)];  to  develop  a  local  school 
system  technology  plan  (G.S.  115C-102.6C);  to  provide 
courses  in  operating  motor  vehicles  (G.S.  115C-216);  to 
encourage  the  display  of  the  United  States  and  North 
Carohna  flags  [G.S.  1 15C-47(29a)];  to  authorize  the  ob- 
servance of  a  moment  of  silence  [G.S.  115C-47(29)[;  to 
encourage  the  recitation  of  the  Pledge  or  Oath  of  Alle- 
giance [G.S.  115C-47(29a)[;  and  to  select  and  procure 
supplementary  instructional  materials,  regardless  of 
whether  the  materials  contain  commercial  advertising 
[G.S.  115C-98(b),-47(33)].'5 

6.  Other  powers  and  responsibilities.  These  pow- 
ers include  the  authority  to  punish  for  contempt,  issue 
subpoenas,  and  appeal  to  the  courts  (G.S.  115C-45);  to 
waive  tort  immunity  by  purchasing  liability  insurance 
(G.S.  1 15C-42);  to  arrange  for  an  annual  audit  of  local 
school  funds  (G.S.  115C-447);  to  initiate  special  school 


14.  See  Laurie  Mesibov,  "Curriculum,  Textbooks,  and  Instruction  Is- 
sues," ch.  15  in  ELNC  vol.  1,  for  detailed  discussion  of  the  Basic  Education 
Program  (hereinafter  BEP)  and  other  components  of  the  curriculum.  Re- 
quirements of  the  BEP  may  be  found  in  G.S.  115C-81  and  in  various  De- 
partment of  Public  Instruction  (hereinafter  DPI)  publications,  including 
The  Basic  Education  Program  for  North  Carolina's  Public  Schools  (Raleigh, 
N.C.:  Department  of  Public  Instruction,  1988). 

15.  The  North  Carolina  Supreme  Court  has  held  that  this  provides 
local  boards  with  the  authority  to  contract  for  the  video  nevi^s  program 
known  as  Channel  One.  Supplementary  materials  and  contracts  for  supple- 
mentary materials  are  not  subject  to  approval  by  the  SBE.  North  Carolina 
State  Bd.  of  Educ.  v.  Whittle  Communications,  328  N.C.  456,  402  S.E.2d 
556,  reh'gdenied,  328  N.C.  735,  404  S.E.2d  878  (1991). 


elections  (G.S.  1 15C-505);  to  acquire,  own,  and  operate 
school  transportation  services  (G.S.  1 15C-239);  to  enter  d 
lease-purchase  contracts  for  automobiles  [G.S.  115C-  * 
47(28)];  to  appoint  advisory  councils  [G.S.  115C- 
47(30)];  to  refer  to  appropriate  services  all  students  who 
drop  out  of  the  public  schools  [G.S.  115C-47(32)];  to 
provide  school  food  service  (G.S.  115C-47(22),  -263); 
to  purchase  group  accident  and  health  insurance  for 
students  [G.S.  1 15C-47(37)  and  G.S.  58-51-81];  to  iden- 
tify all  reports  required  at  the  local  level  for  the  school 
year  before  the  beginning  of  the  year  and  to  approve  ad- 
ditional reports  after  the  start  of  the  school  year  [G.S. 
1 15C-47(18)];  to  make  available  an  awareness  program 
on  the  recycling  of  waste  materials  [G.S.  130A- 
309.14(h)];  to  contract  for  the  provision  of  child  day- 
care programs  in  public  school  buildings  (G.S. 
143-64.50);  to  report  all  acts  of  school  violence  to  the 
SBE  [G.S.  115C-47(36)];  and  to  revise  electoral  district 
boundaries  under  certain  circumstances  [G.S.  115C- 
37(i)]. 

C.  Accountability  of  the  Local  Board 

Local  school  boards  are  accountable  to  the  SBE  for 
implementing  the  BEP.  To  monitor  the  performance  of 
local  boards,  the  SBE  applies  the  standards  of  the  North       l| 
Carolina  School  Accreditation  Program,"'  in  which  all 
state  school  systems  must  participate.'' 

According  to  the  provisions  of  G.S.  1 15C-64.1,  the 
SBE  must  identify  annually  all  "low  performing"  local 
school  administrative  units,  defined  by  the  North  Caro- 
lina Administrative  Code  as  units  that 

do  not  meet  75  percent  of  the  SBE  accredita- 
tion standards  at  Level  1, 
rank  in  the  lower  twenty-third  percentile  in 
student  achievement  on  the  most  recent  Re- 
port Card  issued  by  the  SBE  under  the  author- 
ity of  G.S.  115C-12(9)cl,'^and 
have  a  dropout  rate  that  is  at  least  one  standard 
deviation  above  the  average  dropout  rate  for  all 
school  units  in  the  state.''' 


16.  N.C.  Admin.  Code  tit.  16,  subchap.  6G  §  .0201  duly  1,  1986); 
G.S.  U5C-12(9)c, -81. 

17.  G.S.  115C-12(9)c. 

18.  G.S.  115C-12(9)cl  requires  the  SBE  to  issue  an  annual  "report 
card"  for  the  state  and  for  each  administrative  unit,  assessing  each  unit's  ef- 
forts to  improve  student  performance  and  taking  into  account  progress 
over  the  previous  years'  level  of  performance  and  the  state's  performance 
compared  with  performance  in  other  states. 

19.  N.C.  Admin.  Code  tit.  16,  subchap.  6G  §  .0401  (June  1,  1992). 
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A  school  unit  is  placed  on  "warning  status"  if  it 
meets  any  two  of  the  three  conditions  listed  above."" 
Identified  units  are  notified  of  their  status  by  the  SBE 
and  informed  about  services  available  to  them  that  are 
designed  to  help  them  improve  their  performance. 
Low-performing  units  must  submit  an  improvement 
plan  to  the  DPI  within  sixty  days  of  this  notification. 
The  SBE  then  reviews  the  plans  and  grants  requests  for 
waivers  of  state  laws  and  regulations  if  waivers  are  nec- 
essary and  appropriate  for  the  unit  in  order  to  improve 
student  performance  and  decrease  dropout  rates.  Low- 
performing  units  must  implement  their  improvement 
plans  immediately  after  submitting  them  to  the  SBE.-' 

According  to  G.S.  115C-64.4,  the  SBE  must  review 
annually  the  progress  of  each  low-performing  unit.  If, 
after  two  years  have  elapsed  from  the  date  the  unit  first 
submitted  its  improvement  plan,--  the  SBE  finds  that  it 
continues  to  be  low  performing,  then,  according  to  the 
North  Carolina  Administrative  Code,  the  SBE  must  ap- 
point a  caretaker  administrator,  a  caretaker  board,  or 
both.--'' 

Caretaker  administrators  and  board  members 
serve  under  contract  with  the  SBE  and  have  the  specific 
powers  and  duties  enumerated  in  the  contract.-"*  They 
are  appointed  initially  for  two-year  terms  but  may  be 
reappointed  for  additional  one-year  terms  at  the  plea- 
sure of  the  SBE.  If  the  SBE  appoints  a  caretaker  board, 
incumbent  board  members  retain  their  offices,  and 
elections  should  be  held  according  to  schedules  estab- 
lished by  law.  The  only  duty  incumbent  board  members 
retain  is  to  advise  and  assist  the  caretaker  board.-'  The 
SBE  may  terminate  the  contract  of  a  local  superinten- 
dent when  it  appoints  a  caretaker  administrator.-* 

A  school  system's  designation  as  a  low-performing 
unit  will  be  removed,  and  authority  to  administer  the 
unit  will  be  returned  to  the  local  school  board,  only 
when  the  SBE  finds  that  the  school  system  has  met  at 
least  two  of  the  following  three  criteria: 

it  becomes  eligible  for  state  accreditation, 

it  reaches  the  state  average  range  in  overall 

achievement  on  the  Report  Card,  or 


20.  Id. 

21.  M.  at  .0402. 

22.  G.S.  115C-64.4. 

23.  N.C.  Admin.  Code  t 

24.  Id. 

25.  N.C.  Admin.  Code  t 

26.  G.S.  115C-64.4(b). 


its  student  dropout  rate  has  decreased  to  less 
than  one  standard  deviation  above  the  average 
dropout  rate  for  all  school  units  in  the  state." 


Action  Extending  beyond 
Board  Members'  Terms 

Seats  on  a  local  board  are  occupied  by  different 
people  over  time,  but  the  school  board  itself  is  a  con- 
tinuing legal  entity.  Although  courts  have  held  consis- 
tently that  a  sitting  school  board  may  not  bind  a  future 
board  to  take  specific  actions  on  questions  that  will  arise 
in  the  future,-**  a  board  may  enter  into  contracts  that  ex- 
tend for  reasonable  amounts  of  time  beyond  the  current 
board  members'  terms,  especially  when  such  contracts 
begin  immediately.  The  General  Assembly  has  granted 
boards  specific  authority  to  bind  future  boards  in  several 
situations  (e.g.,  when  entering  into  continuing  contracts 
for  capital  outlays,-'^  when  offering  a  superintendent  a 
contract  of  up  to  four  years,'"  and  when  employing  ca- 
reer-status teachers);-"  but  exactly  how  far  into  the  fu- 
ture a  board  may  bind  another  board  is  a  question  for 
courts  to  determine. 


Individual  Board  Members' Authority 
to  Obligate  the  Board 

The  North  Carolina  Supreme  Court  ruled  that  be- 
cause a  school  board  is  a  corporate  body  with  a  legal  ex- 
istence apart  from  its  members  or  committees,  its 
business  cannot  be  conducted  by  its  members  or  its  su- 
perintendent acting  individually,  informally,  and  sepa- 
rately" except  in  the  following  situations. 

The  board  may  authorize  individual  members 
to  act  for  it  in  ministerial  or  administrative 
matters,  though  it  may  not  delegate  the  task  of 
making  decisions  that  involve  judgment  and 


Libchap.6G§. 0403  (1995). 
iibchap.6G§. 0403  (1995). 


27.  N.C.  ADMIN.  Code  tit.  16,  subchap.  6G  §  .0404  (1995). 

28.  See  Murphy  V.  City  of  Cambridge.  173  N.E.2d  616  (Mass.  1961). 

29.  G.S.  115C-426(f). 

30.  G.S.  115C-271. 
31.G.S.  115C-325(c). 

32.  Iredell  County  Bd.  of  Educ.  v.  Dickson,  235  N.C.  359,  362,  70 
S.E.2d  14  (1952).  See  also  Grubbs  v.  White  Settlement  Indep.  Sch.  Dist.,  390 
F.  Supp.  895  (N.D.  Tex.  1975)  (statement  by  individual  board  member  does 
not  obligate  the  board  as  a  whole  to  follow  a  particular  course  of  action), 
I'-ffd,  531  F.2d  316  (5th  Cir.  1976). 
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discretion  on  the  part  of  the  board,  such  as  se- 
lecting an  architect  or  a  principal.^^ 
The  General  Assembly  may  authorize  delega- 
tion of  discretionary  authority.  For  example, 
G.S.  115C-45(c)  permits  the  board  to  designate 
hearing  panels  composed  of  at  least  two  board 
members  to  hear  and  act  on  appeals  from  the 
decisions  of  school  personnel. 
An  individual  member  may  act  for  the  board  in 
emergencies.  It  would  be  reasonable  to  expect 
that  a  court  would  require  the  board  to  honor 
commitments  made  in  its  name  by  a  member 
or  an  employee'^  in  cases  in  which  failure  to  act 
would  have  resulted  in  serious  damage  to 
school  property  or  injury  to  students. 


Lawsuits  by  and  against  the  Board 

G.S.  115C-44  authorizes  the  school  board  to  ini- 
tiate lawsuits  or  actions  to  recover  or  preserve  any 
money  or  property  of  the  schools  except  when  the 
school  treasurer  breaches  his  or  her  bond;  in  this  cir- 
cumstance the  action  is  brought  by  the  board  of  county 
commissioners.  This  statute  also  provides  that  in  any 
action  brought  against  the  board,  the  board  order  or  ac- 
tion in  dispute  is  "presumed  to  be  correct  and  the  bur- 
den of  proof  shall  be  on  the  complaining  party  to  show 
the  contrary."'" 

G.S.  132-1.3  provides  that  all  settlement  docu- 
ments in  any  suit,  administrative  proceeding,  or  arbitra- 
tion instituted  against  a  board  of  education  in 
connection  with  the  board's  official  actions  are  public 
records.  Settlement  records  may  be  sealed  only  on  a 
written  finding  that  there  is  an  overriding  interest  that 
cannot  be  served  by  any  other  measure. 


Selection  of  Board  Members 

A.  General  Law 

Subject  only  to  constitutional  restrictions  and  the 
Voting  Rights  Act  of  1965,^'' the  General  Assembly  may 
provide  for  the  conditions  of  school  board  membership 
and  for  the  qualifications,  selection,  and  term  of  office 
of  school  board  members  as  it  sees  fit.  G.S.  115C-35 
provides  that  a  county  board  consists  of  five  members 
elected  at  large  for  four-year  terms.  County  boards  are 
elected  biennially  on  a  nonpartisan  basis  at  the  time  of 
the  primary  election  in  even-numbered  years;  terms  of 
office  are  staggered  so  that  terms  of  either  two  or  three 
members  expire  every  two  years. ^' Any  of  these  require- 
ments may  be  altered  for  a  particular  county  school  unit 
through  local  legislation  (that  is,  a  law  specially  enacted 
by  the  General  Assembly  for  that  unit  and  perhaps  a  few 
others).  Through  local  legislation,  some  boards  are 
elected  on  a  partisan  basis,  some  have  more  than  five 
members,  and  some  board  members  serve  sbc-year 
terms. 

Each  of  the  state's  city  administrative  units  was 
created  by  local  legislation,  and  that  legislation  deter- 
mines how  the  unit's  board  members  are  selected. 
Members  of  some  city  boards,  for  example,  are  ap- 
pointed. The  general  law  does  not  apply  to  these  boards 
unless  it  is  incorporated  into  the  local  legislation.  Any- 
one who  wishes  to  discover  what  provisions  apply  to  a 
particular  city  unit  must  consult  the  local  legislation 
that  pertains  to  that  unit.'** 

B.  Eligibility  to  Vote  for  the  Board 

Only  residents  of  a  school  administrative  unit  who 
are  registered  to  vote  in  that  unit  may  vote  in  school 
board  elections  for  that  unit.  A  resident  of  a  city  school 
administrative  unit  may  not  vote  in  a  county  school 
board  election,  and  vice  versa.''^ 


33.SeeBowlesv.  Fayetteville  Graded  Schs.,  211  N.C.  36,  188S.E.615 
(1936)  (voiding  the  school  board's  delegation  of  an  investigation  of  the  sale 
of  school  property  to  a  committee). 

34.  See  Smith  Laboratories  v.  Chester  Sch.  Bd.,  33  Del.  Co.  97  (Pa. 
1944). 

35.  See,  e.g.,  Taborn  v.  Hammonds,  324  N.C.  546,  380  S.E.2d  513 
(1989);  Eggiman  v.  Wake  County  Bd.  of  Educ,  22  N.C.  App.  459,  206 
S.E.2d  754,  cert,  denied,  285  N.C.  756,  209  S.E.2d  280  (1974);  Abell  v.  Nash 
County  Bd.  of  Educ,  89  N.C.  App.  262,  365  S.E.2d  706  (1988). 


36.  Voting  Rights  Act  of  1965,  42  U.S.C.  §§  1971-1974  (1988  & 
Supp.  1994).  See  Michael  Crowell,  "Elections,"  ch.  6  in  ELNC  vol.  1  for  a 
more  extensive  discussion  of  election  law. 

37.G.S.  115C-37(a),  (b). 

38.  See  Robert  Phay  and  Robert  Ward,  Local  Acts  Creating  and  Pro- 
vuimgfor  North  Cnrolinn  Scho^^l  .\diunu>irative  Units  1972  (Chapel  Hill, 
N.C;  instituteofdi.Miniiiciii,  IliL  I  nun  sity  of  North  Carolina  at  Chapel 
Hill,  1972)  for  an  aii.iKsis  vi  c.iJi  ut\  sjiool  administrative  unit  and  the  lo- 
cal legislation  providing  lor  il.  Eor  local  legislation  adopted  after  1972,  the 
session  laws  must  be  checked. 

39.  Locklear  v.  North  Carolina  State  Bd.  of  Elections,  514  F.2d  1152 
(4th  Cir.),  affd  without  reported  opinion,  529  F.2d  515  (4th  Cir.  1975). 
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C.  Qualifications  for  Board  Membership 

State  constitutional  and  statutory  provisions  estab- 
lish the  requirements  for  eligibility  to  serve  on  a  local 
board  of  education.  G.S.  115C-37(g)  provides  that  any 
person  qualified  to  hold  state  office  under  the  North 
Carolina  Constitution — that  is,  anyone  who  is  twenty- 
one  years  of  age,  eligible  to  vote  in  the  election  for  the 
office  he  or  she  seeks,^"and  not  otherwise  disqualified — 
may  serve  as  a  school  board  member  unless  he  or  she  is 
employed  by  the  administrative  unit  where  he  or  she 
wishes  to  serve  as  a  board  member.  A  person  employed 
by  a  school  administrative  unit  who  is  elected  or  ap- 
pointed to  that  unit's  board,  must  resign  his  or  her  em- 
ployment before  taking  office."" 

Because  eligibility  to  vote  in  a  particular  school 
board  election  requires  residence  within  that  particular 
administrative  unit,  only  residents  of  that  unit  may  be- 
come members  of  that  unit's  board.  If  an  elected  mem- 
ber of  that  board  moves  out  of  that  unit  during  his  or 
her  term,  that  person  must  resign  the  office. 

G.S.  160A-147  allows  a  city  manager  to  serve  on  a 
county  board  of  education  that  is  elected  on  a  nonparti- 
san basis  if  ( 1 )  the  population  of  the  city  that  employs 
the  manager  does  not  exceed  10,000,  (2)  the  city  is  lo- 
cated in  two  counties,  and  (3)  the  manager  resides  in  a 
county  with  a  population  not  over  40,000. 

G.S.  1 15C-50  requires  all  local  school  board  mem- 
bers to  receive  twelve  hours  or  more  of  training  annu- 
ally. This  training  must  involve  public  school  law, 
public  school  finance,  and  duties  and  responsibilities  of 
local  boards  of  education,  and  may  be  provided  by  the 
North  Carolina  School  Boards  Association,  the  Institute 
of  Government,  or  other  qualified  sources  of  training 
chosen  by  the  local  school  board. 

D.  Vacancies  in  Nominations  for 
County  Boards 

If  a  candidate  nominated  on  a  partisan  basis  for 
membership  on  a  county  school  board  dies,  resigns,  or 
becomes  ineligible  or  disqualified  for  the  position  be- 
tween the  date  of  nomination  and  the  election,  the 
county  executive  committee  of  the  candidate's  party  se- 
lects a  new  nominee.''-  (See  the  section  "Vacancies  on 
the  Board,"  for  a  discussion  of  vacancies  that  occur  after 
a  board  member  has  been  elected.) 


Double  Officeholding 

Article  VI,  Section  9,  of  North  Carolina's  Constitu- 
tion prohibits  an  individual  from  simultaneously  hold- 
ing the  foUowing  combinations  of  offices  or  places  of 
trust  or  profit:  (a)  an  office  under  the  United  States  or 
under  another  state  government  and  an  elective  office 
in  North  Carolina;  (b)  two  offices  in  North  Carolina 
filled  by  election;  (c)  two  or  more  appointive  offices,  or 
any  combination  of  elective  and  appointive  offices  "ex- 
cept as  the  General  Assembly  shall  provide  by  general 
law." 

Under  the  third  of  these  provisions,  the  General 
Assembly  has  authorized  the  following  exceptions  to  the 
constitutional  prohibition:  (a)  Any  person  who  holds 
an  appointive  office  in  state  or  local  government  may 
hold  concurrently  either  one  other  appointive  office  or 
one  elective  office  in  either  state  or  local  government, 
(b)  Any  person  who  holds  elective  office  in  state  or  local 
government  may  hold  concurrently  one  appointive 
office  in  either  state  or  local  government. 

Thus,  for  example,  an  elected  school  board  mem- 
ber also  may  be  a  member  of  a  police  force  (appointed) 
but  may  not  also  serve  as  a  sheriff  (elected),  because  he 
or  she  would  then  hold  two  elected  offices.^^  A  person 
who  holds  an  office  or  position  in  the  federal  postal  sys- 
tem may  hold  concurrently  a  position  in  state  or  local 
government. 

A  person  who  holds  any  office  in  violation  of  the 
state  constitution  forfeits  all  rights  and  emoluments  to 
the  office.'*"' 

G.S.  115C-37(g)  ftirther  limits  the  double- 
officeholding  possibilities  for  a  school  board  member. 
The  holder  of  an  elective  office  may  not  serve  as  a  mem- 
ber of  a  local  board  of  education,  regardless  of  whether 
board  membership  is  elective  or  appointive. 


Oath  Taking 

The  technical  term  for  taking  an  oath  of  office  and 
assuming  the  duties  of  office  is  "qualification."  Every 
new  board  member,  whether  elected  or  appointed,  who 
fills  a  regular  term  or  a  vacancy  must  qualify.  Newly 
elected  county  school  board  members  must  take  an 
oath  at  the  December  board  meeting  following  their 


40.  N.C.  Const,  art.  VI,  §  f 
41.G.S.  115C-37(g). 
42.G.S.  U5C-37(e). 


43.  G.S.  128-1.1. 

44.  G.S.  128-2. 
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election  unless  local  legislation  specifies  otherwise."*'^ 
Members  appointed  to  fill  vacancies  must  take  the  oath 
before  beginning  their  official  duties. 

The  oath  of  office  is  prescribed  in  Article  VI,  Sec- 
tion 7,  of  the  State  Constitution:'"' 

I, ,  do  solemnly  swear  (or  affirm)  that 


I  will  support  and  maintain  the  Constitution  and  laws 
of  the  United  States,  and  the  Constitution  and  laws  of 
North  Carolina  not  inconsistent  therewith,  and  that  I 
will  faithfully  discharge  the  duties  of  my  office  as 
,  so  help  me,  God. 

A  superintendent's  oath  is  slightly  different.^'  Set 
out  in  G.S.  11-11  is  this  "general"  oath: 

I, ,  do  swear  (or  affirm)  that  I  will 


well   and  truly  execute  the  duties  of  the  office  of 

according  to  the  best  of  my  skiU 

and  ability,  according  to  law;  so  help  me,  God. 

A  superintendent  also  should  take  the  oath  set  out 
in  G.S.  1 1  -7,  which  implements  a  requirement  of  Article 
VI  of  the  United  States  Constitution: 


I, ,  do  solemnly  and  sincerely  swear 

that  I  will  support  the  Constitution  of  the  United 
States;  that  I  will  be  faithful  and  bear  true  allegiance  to 
the  State  of  North  Carolina,  and  to  the  constitutional 
powers  and  authorities  which  are  or  may  be  established 
for  the  government  thereof;  and  that  I  will  endeavor  to 
support,  maintain  and  defend  the  Constitution  of  said 
State,  not  inconsistent  with  the  Constitution  of  the 
United  States,  to  the  best  of  my  knowledge  and  ability, 
so  help  me,  God. 

Since  G.S.  11-7  and  G.S.  11-11  apply  to  "persons 
elected  or  appointed  to  any  public  office  in  the  state," 
city  school  board  members  also  should  take  both  oaths. 
However,  the  oath  mandated  for  members  of  county 
boards  would  almost  certainly  be  sufficient  for  mem- 
bers of  city  boards. 

People  who  may  administer  oaths  include  justices, 
judges,  magistrates,  clerks,  assistant  clerks,  and  deputy 
clerks  of  the  General  Court  of  Justice;  the  Secretary  of 
State;  notaries  public;  registers  of  deeds;  mayors;  chair- 
persons of  boards  of  county  commissioners,  and  mem- 
bers of  the  General  Assembly.'*'*  A  school  superintendent 
may  administer  oaths  to  teachers  and  other  school 
officials.'*'' The  chairperson  of  a  county  board  of  educa- 


tion may  administer  oaths  in  any  matter  or  hearing  be- 
fore that  board.™ 

An  officeholder  who  fails  to  take  the  oath  of  office 
before  beginning  his  or  her  duties  may  be  ejected  from 
office  and  fined  $500,^'  but  failure  to  take  the  oath  of 
office  does  not  make  an  officeholder's  acts  invalid.^- 


lUegal  Appointments 

when  an  office  is  to  be  filled  by  appointment,  the 
appointment  should  be  in  the  public's  best  interest.  G.S. 
14-228  prohibits  the  buying  and  selling  of  any  office 
that  concerns  the  receipt,  collection,  control,  or  dis- 
bursement of  public  revenues.  Superintendents  and 
school  board  members  may  not  (a)  bargain  away  or  sell 
an  office  or  deputation  of  an  office;  (b)  give  or  take 
"money,  reward  or  other  profit,"  directly  or  indirectly, 
in  exchange  for  an  office  or  deputation  of  an  office;  or 
(c)  give  or  take  any  promise,  covenant,  bond  or  assur- 
ance of  money,  reward,  or  other  profit  for  an  office  or 
deputation  of  an  office.  Violation  of  this  statute  is  a 
Class  I  felony,  punishable  by  a  fine  and  imprisonment 
for  up  to  twelve  months. 

Similar  misconduct  is  forbidden  in  officeholders' 
employment  of  subordinates.  An  official  or  employee 
may  not  directly  or  indirectly  receive  or  demand  any 
part  of  a  subordinate's  compensation  as  the  price  of  the 
subordinate's  appointment  or  retention.  Violation  of 
this  statute  is  a  Class  1  misdemeanor;  on  conviction  an 
offender  is  subject  to  removal  from  office.'''  Further,  all 
bargains,  bonds,  and  assurances  made  or  given  for  the 
purchase  or  sale  of  any  office,  the  sale  of  which  is  con- 
trary to  law,  are  void."^"* 


Organization  of  the  Board 

The  General  Statutes  give  little  guidance  on  how  a 
board  of  education  should  be  organized,  thus  local 
boards  are  free  to  decide  most  questions  of  organization 
and  procedure. 


45.G.S.  115C-37(d). 

46.  Id. 

47.  G.S.  115C-272(a). 

48.  G.S.  11-7.1. 
49.G.S.  115C-276(f). 


50.  G.S.  11-9. 

51.  G.S.  128-5. 

52.  Harrington  &  Co.  v.  Renner,  236  N.C.  321,  72  S.E.2d  838  ( 1952): 
Crabtree  V.  Board  of  Educ,  199  N.C.  645,  155  S.E.  550  (1930). 

53.  G.S.  128-4. 

54.  G.S.  128-3. 
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1.  The  organizational  meeting.  Each  local  board 
must  hold  an  organizational  meeting  no  later  than  sixty 
days  after  its  newly  elected  or  appointed  members  are 
sworn  in  and  as  often  thereafter  as  the  board  deems  ap- 
propriate, unless  local  legislation  provides  otherwise."^' 
The  board  may  set  the  date  of  its  organizational  meeting 
as  long  as  the  date  is  within  this  sixty-day  limit.  The  De- 
cember meeting  at  which  new  county  board  members 
qualify  by  taking  their  oath  of  oftice  may  serve  as  the  or- 
ganizational meeting.  If  it  serves  this  function,  the  first 
order  of  business  should  be  oath-taking  by  new  board 
members,  followed  by  the  election  of  the  board  chair- 
person. 

2.  The  board  chairperson.  At  the  organizational 
meeting,  board  members  must  elect  one  member  to 
serve  as  chairperson  for  one  year,  or  until  a  successor  is 
elected  and  qualified.''*'  This  election  should  occur  in 
open  session.  The  chairperson  presides  over  board 
meetings;  if  he  or  she  is  absent,  the  board  may  appoint 
another  member  to  serve  temporarily.  The  chairperson 
and  the  board  secretary  are  authorized  to  call  special 
sessions  of  the  board  as  often  as  school  business  re- 
quires.'^' 

3.  The  board  secretary.  The  school  superintendent 
serves  as  secretary  to  the  board  but  may  not  vote  on  is- 
sues before  it."^**  As  secretary,  he  or  she  must  keep  a 
record  of  all  board  proceedings,  issue  all  board  notices 
and  orders,  and  otherwise  act  as  the  board's  executive 
officer.  The  secretary  sees  that  minutes  of  board  meet- 
ings are  promptly  and  accurately  recorded  in  the 
minute  book,  which  must  be  kept  in  the  board's  office 
and  open  to  public  inspection.  If  the  office  of  superin- 
tendent is  vacant,  the  board  may  elect  one  of  its  mem- 
bers to  serve  as  secretary  to  the  board.  Although  the 
superintendent  normally  attends  executive  sessions  of 
board  meetings,  the  board  may  exclude  him  or  her  from 
a  session  at  which  the  superintendent's  own  perfor- 
mance is  being  discussed  or  at  any  other  time  it  decides 
exclusion  is  necessar)'. 


ther  act  as  individuals  nor  take  actions  at  informal 
meetings. ^"^  Activities  must  be  authorized  by  formal  ac- 
tion taken  at  meetings  attended  by  a  majority  of  board 
members. 

In  addition  to  the  December  meeting  required  for 
county  boards  when  newly  elected  members  take  office 
and  the  organizational  meeting  (if  it  is  not  the  Decem- 
ber meeting),  all  local  boards  must  meet  on  the  first 
Monday  in  lanuary,  April,  July,  and  October  of  each 
year,  or  as  soon  after  the  first  Monday  of  each  of  these 
months  as  practicable.""  Boards  can  and  do,  however, 
meet  more  frequently,  usually  monthly,  and  hold  other 
meetings  when  needed.  As  long  as  the  meeting  is  prop- 
erly called  and  conducted,  board  action  may  be  taken  at 
either  a  regular  or  special  meeting.'''  Special  meetings 
should  not  be  called  deliberately  for  the  purpose  of  pre- 
cluding participation  by  a  particular  board  member. 

2.  Notice.  Board  members  need  not  be  notified  of 
regularly  scheduled  meetings,  but  special  meetings  are 
legal  only  if  board  members  receive  specific  notice.  If  a 
special  meeting  must  be  called  but  a  member  cannot  be 
reached  for  good  reason  (e.g.,  he  or  she  is  out  of  the 
state),  the  notice  of  the  special  meeting  may  be  waived 
by  that  board  member  after  the  meeting,  thereby  mak- 
ing legal  any  action  taken  at  the  meeting.  This  waiver 
should  be  recorded  in  the  board  minutes.  (Notice  for 
purposes  of  the  Open  Meetings  Law  [G.S.  143,  Article 
33C]  is  discussed  in  the  section,  "Open  Meetings.") 

3.  Agenda.  The  board  secretary  prepares  the 
agenda  for  the  meeting.  Any  board  member  may  have 
an  item  placed  on  the  agenda,  which  must  be  available 
for  public  inspection  when  it  is  distributed  to  board 
members.*- 

4.  Quorum.  In  the  absence  of  statutory  guidance 
for  what  constitutes  a  quorum  for  a  school  board  meet- 
ing, the  North  Carolina  Supreme  Court  adopted  the 
English  common-law  requirement  of  a  simple  majority 
of  the  board's  members."  This  rule  has  been  codified  in 
the  Open  Meetings  Law.''"'  If  there  is  a  vacancy  on  the 
board,  the  basis  of  a  quorum  remains  a  board's  full 


Meetings 

1.  Meeting  schedule.  School  board  members  must 
act  as  a  board  at  properly  called  meetings;  they  may  nei- 


55.  G.S.  115C-41(a)- 

56.  Id. 

57.  G.S.  115C-41(b). 

58.  G.S.  II5C-41{a), -276(b). 


59.  Kistler  v.  Randolph  County  Bd.  ofEduc,  233  N.C.  400,  64  S.E.2d 
403  (1951).  Accord  Iredell  County  Bd.  ofEduc.  v.  Dickson,  235  N.C.  359, 
780S.E.2d  14  (1952). 

60.  G.S.  115C-41(b). 

61.  Kiillcr,  233  N.C.  at  406,  64  S.E.2d  at  407. 

62.  Unpublished  Op.  N.C.  Att'y  Gen.  (May  31,  1984),  digested  in 
School  Law  Bulletin  16  (Spring  1985):  28. 

63.  Edwards  v.  Yancey  County  Bd.  ofEduc,  235  N.C.  345,  70  S.E.2d 
170(1952). 

64.  G.S.  143-318.10(d). 
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membership.  Board  members  who  have  been  excused 
from  voting  or  who  refuse  to  vote  are  counted  for  pur- 
poses of  determining  whether  a  quorum  is  present. 

Action  taken  without  a  quorum  present  is  improp- 
erly taken  and  therefore  void.  However,  if  the  improp- 
erly taken  action  could  have  been  taken  at  a  properly 
called  meeting,  and  a  majority  of  the  board  concludes 
that  it  must  be  validated  from  the  date  of  the  original 
action,  the  board  may — at  a  properly  called  meeting 
with  a  quorum  present — ratify  the  original  action.  This 
procedure  is  not  recommended,  but  it  may  be  necessary 
on  rare  occasions  when  parties  have  relied  in  good  faith 
on  the  original  action.  Retroactive  action  is  permissible 
only  when  no  fraud  has  occurred  and  a  majority  of  the 
members  agree  that  such  a  step  is  necessary. 

5.  Rules  of  procedure.  The  basic  structure  for  deci- 
sion making  by  a  board  is  its  rules  of  procedure.  Boards 
customarily  adopt,  or  at  least  follow,  formal  parliamen- 
tary procedures  to  govern  their  proceedings.  Although 
many  boards  simply  adopt  (or  follow)  Robert's  Rules  of 
Order,  Robert's  Rules  are  designed  to  guide  the  delib- 
erations of  a  large  body  and  may  not  be  the  best  choice 
for  a  school  board.*'^  Whatever  rules  are  adopted,  the 
board  must  act  as  a  body,  and  all  members  should  have 
an  equal  opportunity  to  participate  in  decision  making. 

6.  Acting  by  reference.  Board  members  may  not 
deliberate  or  take  any  action  on  any  matter  unless  the 
subject  of  the  discussion  or  action  is  clearly  identified. 
For  example,  the  board  may  not  use  a  number  or  other 
designation  for  a  particular  action  "with  the  intention 
of  making  it  impossible"  for  persons  at  the  meeting  to 
understand  the  subject  of  the  action.*'*  Action  may  be 
taken  by  reference  to  an  agenda  if  copies  of  the  agenda 
are  available  for  public  inspection  at  the  meeting. 

7.  Voting.  Board  members  are  required  to  main- 
tain impartiality  on  issues.''^  If  a  member  cannot  be  im- 
partial, he  or  she  should  ask  to  be  excused  from  voting. 
Also,  according  to  the  North  Carolina  attorney  general, 
if  a  majority  of  the  board  believes  that  a  member  cannot 
be  impartial  on  an  issue  before  it  and  votes  to  disqualify 
that  member  from  voting  on  that  issue,  the  board's  ac- 
tion will  be  upheld  by  the  courts.*"^ 


65.  For  a  set  of  suggested  rules  of  procedure,  see  Bonnie  Davis,  "Rules 
of  Procedure  for  Local  School  Boards,"  Sf/ioo/ Law  BuHefm  12  duly  1981):  1. 

66.  G.S.  143-318.13(c). 

67.  County  of  Lancaster  v.  County  of  Mecklenburg,  334  N.C.  496, 
434  S.E.2d  604  (1993);  Crump  v.  Board  of  Educ,  326  N.C.  603,  392  S.E.2d 
579(1990). 

68.  54  Op.  N.C.  Att'y  Gen.  86  (1985),  digested  in  School  Law  Bulletin 
16  (Fall  1985):  32. 


Board  members  are  elected  or  appointed  to  make 
decisions,  and  each  should  vote  on  every  issue  before  A 
the  board  unless  excused  by  the  other  members.*"^  How-  " 
ever,  unlike  both  county  commissioners^"  and  city 
council  members,^'  who  are  required  by  statute  to  vote, 
school  board  members  are  not  required  by  statute  to 
vote.  Thus  whether  a  board  member  may  abstain  (re- 
frain from  voting  without  excusal  by  other  board  mem- 
bers) depends  on  the  rules  of  procedure  adopted  by  the 
local  board.'-  Note  that  an  abstention  always  has  an  ef- 
fect; what  that  effect  is  will  depend  on  the  board's  rules. 

Without  exception,  secret  ballots  are  prohibited. 
Written  ballots  may  be  used,  but  only  if  each  member 
who  votes  signs  his  or  her  ballot  and  the  minutes  of  the 
meeting  show  the  vote  of  each  member.  The  ballots 
themselves  must  be  available  for  public  inspection  in 
the  superintendent's  office  immediately  after  the  meet- 
ing and  until  the  minutes  of  that  meeting  are  approved, 
at  which  time  the  ballots  may  be  destroyed.''  Board 
members  may  not  vote  by  proxy. '^  Subject  to  these  limi- 
tations, the  method  of  voting  is  a  matter  for  the  board 
to  decide.''' 

8.  Public  comment  during  meetings.  Except  when 
the  board  is  in  closed  session  (see  "D.  Closed  Sessions" 

in  the  section,  "Open  Meetings"),  it  must  permit  public  y 
attendance  and  observation.  Any  individual  or  group 
may  request  to  place  an  item  on  the  agenda,  but  except 
in  hearings  required  by  statute,  a  board  need  not  allow 
public  comment  during  its  meetings.  The  board  may 
decide,  at  its  discretion,  to  set  aside  part  of  each  meeting 
for  public  comment  or  to  permit  comments  on  each 
agenda  item.  The  board  also  may  impose  reasonable  re- 
strictions on  speakers  to  promote  efficiency,  but  rules 
regarding  public  comment  must  be  content  neutral — 
that  is,  they  may  not  be  designed  to  exclude  particular 
points  of  view. 

9.  Disruption  of  meetings.  Anyone  who  willfully 
disrupts  or  disturbs  an  official  meeting,  whether  the 


69.  James  A.  Rapp,  Education  Law,  vol.  1  (New  York:  Matthew 
Bender,  1984  and  Supp.  1995),  §  3.06.3|dl  at  3-89. 

70.  G.S.  153A-44. 

71.  G.S.  160A-75.  Under  this  statute  if  a  member  fails  to  vote,  the  ab- 
stention is  recorded  as  an  affirmative  vote. 

72.  Unpublished  Op.  N.C.  Att'y  Gen.  (May  7,  1987),  digested  in 
School  Law  Bulletin  19  (Winter  1988):  38.  See  Robert  E.  Phay,  "School 
Board  Hearings,"  ch.  31  in  ELNC  vol.  2,  for  a  discussion  of  voting  in  the 
context  of  board  hearings. 

73.  G.S.  143-318.13(b). 

74.  40  Op.  N.C.  Att'y  Gen.  203  ( 1969). 

75.  See  Edwards  v.  Yancey  County  Bd.  of  Educ,  235  N.C.  345,  70 
S.E.2d  170(1952). 
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board  is  in  open  session  or  closed  session,  and  refuses  to 
leave  after  being  directed  to  do  so  commits  a  Class  2 
misdemeanor  punishable  by  a  fine  of  up  to  $250,  im- 
prisonment for  up  to  six  months,  or  both7*G.S.  115C- 
45(a)  authorizes  the  board  to  punish  for  contempt  any 
person  who  engages  in  disorderly  conduct  or  a  distur- 
bance that  disrupts  the  transaction  of  official  business. 

10.  Subpoena  power.  G.S.  115C-45(a)  empowers 
school  boards  to  subpoena  witnesses.  The  board  may  is- 
sue subpoenas  "in  any  and  all  matters  which  may  law- 
fully come  within  the  powers  of  the  board  and  which,  in 
the  discretion  of  the  board,  require  investigation."  A 
sheriff  or  other  process-serving  officer  must  serve  the 
subpoena  after  the  board  pays  the  fee  required  for  the 
process-ser\'ing  function.  A  subpoenaed  witness  who 
fails  to  appear  before  the  board  is  guilty  of  a  Class  3  mis- 
demeanor. 


Minutes 

Every  public  body  is  required  to  keep  full  and  ac- 
curate minutes  of  all  official  meetings,  including  closed 
sessions.  Minutes  provide  both  a  record  of  the  action 
taken  by  a  board  and  evidence  that  the  action  was  taken 
according  to  proper  procedures.  The  minutes  may  be  in 
written  form  or,  at  the  option  of  the  public  body,  in  the 
form  of  sound  or  video  and  sound  recordings.  The  min- 
utes are  public  records  within  the  meaning  of  the  Public 
Records  Law  (G.S.  Chapter  132),  but  the  minutes  of  a 
closed  session  conducted  in  compliance  with  G.S.  143- 
318.11  may  be  withheld  from  public  inspection  ifpubhc 
inspection  would  frustrate  the  purpose  of  the  closed  ses- 
sion."' 

In  the  absence  of  allegations  of  fraud  or  mistake, 
board  minutes  are  conclusively  presumed  correct.  Board 
members  may  not  deny  what  the  minutes  contain, 
though  the  board  may  amend  minutes  that  are  incor- 
rect.'** The  superintendent  (or,  if  the  superintendency  is 
vacant,  the  board  member  designated  as  board  secretary) 
prepares  the  minutes  of  school  board  meetings^''  and 
must  "promptly  and  accurately"  record  them  in  the 
minute  book  after  they  have  been  approved  by  the 


board.  The  minute  book  must  be  kept  in  the  board's 
office  and  be  "open  at  all  times  to  public  inspection." 


Open  Meetings 

To  give  the  public  the  opportunity  to  be  informed 
about  decisions  and  the  manner  and  method  by  which 
decisions  are  made.  North  Carolina's  Open  Meetings 
Law  (G.S.  Chapter  143,  Article  33C)  declares  that  all 
official  meetings  of  "public  bodies"  must  be  open  to  the 
public,  unless  a  closed  session  is  specifically  authorized 
by  statute.**"  Boards  of  education  and  other  governmen- 
tal bodies  established  under  G.S.  Chapter  1 15C,*"  along 
with  other  public  bodies,  are  subject  to  this  law,  which 
gives  individuals  a  right  to  attend  the  proceedings  of  a 
public  body  but  not  the  right  to  address  the  body  or 
participate  in  its  deliberations. 

A.  Public  Bodies 

The  school  board  is  not  the  only  entity  within  the 
local  school  system  that  is  subject  to  the  Open  Meetings 
Law.  Under  G.S.  143-318.10(b)  a  public  body  is  an 
elected  or  appointed  board,  committee,  commission, 
council,  or  other  group  that  ( 1 )  comprises  two  or  more 
members,  and  (2)  exercises  or  is  authorized  to  exercise 
legislative,  policy-making,  quasi-judicial,  administra- 
tive, or  advisory  functions.  Applying  this  standard,  for- 
mal school  committees  that  consist  of  two  or  more 
members  and  perform  one  of  the  five  functions  listed  in 
Section  302.A  are  probably*'  public  bodies  and  thus 
subject  to  the  requirements  of  the  Open  Meetings  Law. 
For  example,  a  school-based  advisory  committee — an 
appointed  group  consisting  of  parents,  teachers,  and  ad- 
ministrators that  provides  input  on  site-based  manage- 
ment issues — is  probably  a  public  body. 

The  Open  Meetings  Law  contains  specific  provi- 
sions concerning  professional  staff.  Under  G.S.  143- 
318.10(c)  a  meeting  of  a  "public  body"  does  not  include 
a  meeting  "solely  among  the  professional  staff  of  a  pub- 
lic body."  Unfortunately  the  statute  does  not  define 
"professional  staff'  or  what  constitutes  "a  meeting 
solely  among  the  professional  staff."  One  interpretation 
of  this  provision  is  that  if  all  the  members  of  a  group  are 


76.  G.S.  143-318.17. 

77.  G.S.  143-318. 10(e).  See  54  Op.  N.C.  Att'yGen.  84  (1985),  digested 
m  School  Law  Bulletin  16  (Summer  1985):  31,  recommending  that  boards 
not  disclose  reasons  for  not  reviewing  a  probationary  teacher's 

78.  Rapp,  supra  note  69,  §  3.0614]  at  3-103  through  3-11 

79.  G.S.  115C-41, -276(b). 


80.  G.S.  143-318.11  (Supp.  1995). 

81.G.S.  115C-4. 

82.  David  M.  Lawrence,  Open  Meetings  and  Local  Cover 
North  Carolina:  Some  Questions  and  Answers  (Chapel  Hill,  N.C.:  Institute  of 
Government,  The  University  of  North  Carolina  at  Chapel  Hill,  1994),  2, 
discussing  whether  certain  types  of  committees  are  pubhc  bodies. 
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professional  staff  of  the  organization,  the  group  is  not  a 
pubhc  body  regardless  of  whether  other  people  who  are 
not  professional  staff  are  invited  to  its  meetings.  An  al- 
ternative reading  is  that  this  exclusion  applies  only  when 
the  only  people  at  a  meeting  are  professional  staff.*"*  Un- 
der this  interpretation,  if  a  member  of  the  public  or  a 
person  who  is  staff  but  not  "professional  staff  attends 
the  meeting,  the  meeting  is  no  longer  "solely  among  the 
professional  staff'  and  the  group  is  a  public  body. 

B.  Official  Meetings 

With  few  exceptions,  all  official  meetings  of  a  pub- 
lic body  must  be  open.**'*  An  official  meeting  occurs 
whenever  a  majority  of  the  members  of  a  public  body 
meet — in  person  or  by  electronic  means  (for  example, 
by  conference  telephone  call) — in  order  to  deliberate 
on,  vote  on,  or  otherwise  transact  public  business. 
(Note  that  this  statute  sets  a  quorum  for  official  meet- 
ings as  a  "majority  of  the  members.")  Included  in  the 
statutory  definition  are  regular  meetings  (including  ad- 
journed or  recessed  sessions  of  regular  meetings),  spe- 
cial meetings,  and  emergency  meetings.  Workshop 
meetings  (or  agenda  meetings  or  work  sessions),  be- 
cause they  are  part  of  the  decision-making  process,  also 
are  official  meetings,  as  are  retreats  if  their  purpose  is  to 
discuss  policy  matters  affecting  the  board's  jurisdiction, 
even  if  discussions  focus  on  future  rather  than  current 
problems.  "Social  gatherings"  by  board  members  are 
not  official  meetings  "unless  called  or  held  to  evade  the 
spirit  and  purpose"  of  the  law. 

C.  Notice 

G.S.  143-318.12  identifies  four  kinds  of  official 
meetings,  each  requiring  a  particular  type  of  public  no- 
tice. 

1.  Regular  meetings.  If  the  board  holds  meetings  at 
a  fixed  time  and  place,  the  schedule  (including  the  time 
and  place)  of  these  regular  meetings  (such  as  school  ad- 
visory meetings)  must  be  filed  with  the  superintendent. 
School-level  committees  that  meet  regularly  and  include 
outsiders,  if  they  are  public  bodies,  should  post  an- 
nouncements of  their  meetings  and  keep  a  schedule  on 
file  in  both  the  school  office  and  the  superintendent's 
office.  This  is  the  only  notice  required  for  regular  meet- 
ings and  need  be  filed  only  once  unless  the  regular  meet- 
ing schedule  changes,  in  which  case  the  new  schedule 


must  be  filed  at  least  seven  calendar  days  before  the  first 
meeting  to  which  it  applies.  A 

2.  Special  meetings.  A  special  meeting,  for  pur-  * 
poses  of  the  Open  Meetings  Law,  is  any  meeting  other 
than  an  emergency  meeting  or  an  adjourned  or  recessed 
meeting  that  occurs  at  a  time  or  place  other  than  the 
time  and  place  noted  on  the  schedule  of  regular  meet- 
ings.*^^  At  least  forty-eight  hours  before  any  such  meet- 
ing, written  notice  of  the  meeting,  stating  the  meeting's 
purpose,  must  be  (a)  posted  "on  the  principal  bulletin 
board  of  the  public  body  or,  if  the  public  body  has  no 
such  bulletin  board,  at  the  door  of  its  usual  meeting 
room,"  and  (b)  mailed  or  delivered  to  all  persons  (in- 
cluding representatives  of  the  media)  who  submit  a 
written  request  to  receive  notice. 

News  media  organizations  may  not  be  charged  for 
this  sei-vice,  but  any  other  individual  or  organization  re- 
questing notice  must  be  charged  $10  per  year  by  the 
school  board.  The  board  may  require  news  media  orga- 
nizations to  renew  notice  requests  annually,  and  others 
to  do  so  as  often  as  every  three  months. 

3.  Emergency  meetings.  Emergency  meetings  are 
those  that  concern  "generally  unexpected  circumstances" 
that  require  "immediate  consideration"  by  the  board.  For 
such  meetings,  which  may  be  held  as  quickly  as  board 
members  can  gather,  the  public  body  must  give  notice  to 
all  local  news  media  organizations  that  have  submitted 
written  requests  to  receive  notice.  Notice  must  be  given 
"either  by  telephone  or  by  the  same  method  used  to  no- 
tify the  members  of  the  public  body . . .  immediately  after 
notice  has  been  given  to  those  members."  Notice  is  given 
at  the  expense  of  the  party  notified. 

4.  Adjourned  or  recessed  meetings.  An  adjourned 
or  recessed  meeting  takes  place  when  a  public  body 
convenes  again  to  resume  a  meeting.  If  proper  notice  of 
the  original  meeting  was  given  and  if  the  time  and  place 
of  the  adjourned  or  recessed  session  was  set  at  the  origi- 
nal meeting,  no  further  notice  is  required. *''' 

D.  Closed  Sessions 

G.S.  143-318.1 1  specifies  that  closed  sessions  shall 
be  held  only  when  required  to  permit  a  public  body  to 
act  in  the  public  interest.  A  public  body  may  hold  a 


85.  Although  G.S.  115C-41(b)  identifies  all  meetings  other  than 
regular  meetings  as  "special  sessions,"  the  Open  Meetings  Law  iiirther  dif- 
ferentiates among  types  of  meetings  for  purposes  of  notice.  See  G.S.  143- 


83.  Id. 

84.  G.S.  143-31 


86.  Wright  v.  County  of  Macon,  64  N.C.  App.  71 
reviewdeniecl  311  N.C.  310,  318  S.E.2d  1  (1984). 


308  S.E.2d  97 
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closed  session  only  on  a  motion  made  and  adopted  at 
an  open  meeting,  and  every  motion  to  close  a  meeting 
must  cite  at  least  one  permissible  purpose  (see  below). 

Only  the  members  of  the  board  have  a  right  to  at- 
tend a  closed  session.  The  board  may  allow  others  to  at- 
tend, but  decisions  to  permit  attendance  by  only  certain 
members  of  the  public  must  be  based  on  a  rational  dis- 
tinction. 

1.  Purposes.  Under  G.S.  143-318.11  a  board  may 
meet  in  a  closed  session  and  exclude  the  public  only  for 
the  following  reasons: 

to  prevent  disclosure  of  information  that  is 
privileged  or  confidential  pursuant  to  the  law 
of  North  Carohna  or  of  the  United  States,  or 
not  considered  a  public  record  within  the 
meaning  of  Chapter  132  of  the  General  Stat- 
utes. The  motion  to  close  a  meeting  for  this 
reason  must  state  the  name  or  citation  of  the 
law  that  renders  the  information  privileged  or 
confidential.'*' 

to  prevent  the  premature  disclosure  of  an  hon- 
orary degree,  scholarship,  prize,  or  similar 
award. 
•  to  consult  with  an  attorney  employed  or  re- 
tained by  the  board.  The  purpose  of  this  excep- 
tion is  to  preserve  the  attorney-client  privilege. 
But  because  general  policy  matters  may  not  be 
discussed  in  a  closed  session,  the  statute  does 
not  permit  a  board  to  close  a  meeting  that  oth- 
erwise would  be  open  merely  because  an  attor- 
ney employed  or  retained  by  the  public  body  is 
a  participant.  In  a  closed  session,  the  board 
may  consider  and  give  instructions  to  an  attor- 
ney concerning  the  handling  or  settlement  of  a 
claim,  judicial  action,  or  administrative  proce- 
dure. If  the  public  body  has  approved  or  con- 
sidered a  settlement  in  a  closed  session,  the 
terms  of  the  settlement  shall  be  reported  to  the 
public  body  and  entered  into  its  minutes  as 
soon  as  possible  within  a  reasonable  time  after 
the  settlement  is  concluded.  If  a  meeting  is 
closed  in  order  to  preserve  the  attorney-client 
privilege  in  an  existing  lawsuit,  the  motion  to 
close  the  meeting  must  identify  the  parties  in 


the  lawsuit  about  whom  the  public  body  ex- 
pects to  receive  advice  during  the  closed  ses- 
sion. According  to  an  unpublished  opinion  of 
North  Carolina's  attorney  general,  any  discus- 
sion within  the  scope  of  the  attorney-client 
privilege  may  be  the  basis  for  a  closed  ses- 
sion.**** 

to  discuss  matters  relating  to  the  location  or 
expansion  of  industries  or  other  businesses  in 
the  area  served  by  the  board, 
to  establish,  or  to  instruct  the  board's  staff  or 
negotiating  agents  about  the  position  to  be 
taken  by  or  on  behalf  of  the  board  in  negotiat- 
ing (a)  the  price  and  other  material  terms  of  a 
contract  or  proposed  contract  for  the  acquisi- 
tion of  real  property  by  purchase,  option,  ex- 
change, or  lease;*'''  or  (b)  the  amount  of 
compensation  and  other  material  terms  of  an 
employment  contract  or  proposed  employ- 
ment contract. 

to  consider  the  qualifications,  competence, 
performance,  character,  fitness,  conditions  of 
appointment,  or  conditions  of  initial  employ- 
ment of  an  individual  public  officer  or  em- 
ployee or  prospective  public  officer  or 
employee;  or  to  hear  or  investigate  a  com- 
plaint, charge,  or  grievance  by  or  against  an  in- 
dividual public  officer  or  employee.  (Note  that 
this  exception  does  not  apply  to  discussions 
concerning  independent  contractors.)  General 
personnel  policy  issues  may  not  be  considered 
in  a  closed  session.  A  board  may  not  consider 
the  qualifications,  competence,  performance, 
character,  fitness,  appointment,  or  removal  of 
a  member  of  the  board  or  other  public  body 
and  may  not  consider  or  fill  a  vacancy  among 
its  own  membership  except  in  an  open  meet- 
ing. Final  action  on  appointment,  discharge,  or 
removal  of  a  public  officer  or  employee  by  a 


87.   When   a   local   board   doses   a   meeting   for   the   purpose   of 
"prevent  I  ingi  the  disclosure  of  privileged  or  confidential  information,"  the 
most  frequent  reason  is 
or  employees. 


i  confidential  information  about  students 


88.  Set'  Unpublished  Op.  N.C.  Att'y  Gen.  (Oct.  28,  1994).  This  opin- 
ion states  that  a  public  body  may  go  into  closed  session  virith  its  attorney  to 
discuss  matters  otherwise  included  within  the  attorney-client  privilege,  in- 
cluding the  validity  of  a  proposed  contract  and  the  respective  rights  and  ob- 
ligations of  the  contracting  parties.  The  closed  session  need  not  be  limited 
to  potential  or  actual  lawsuits. 

89.  See  Unpublished  Op.  N.C.  Att'y  Gen.  (Oct.  17,  1994).  This  opin- 
ion states  that  the  location  and  identity  of  the  owner  of  real  property  for  a 
proposed  land  acquisition  by  a  public  body  are  not  ordinarily  "material 
terms"  that  may  be  reserved  for  discussion  in  closed  session  under  the 
state's  Open  Meetings  Law,  and  that  discussion  of  these  terms  generally 
should  occur  in  open  session. 
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public  body  having  authority  for  such  an  ac- 
tion must  be  taken  in  an  open  meeting, 
to  plan,  conduct,  or  hear  reports  concerning 
investigations  of  alleged  criminal  misconduct. 

The  Open  Meetings  Law  does  not  contain  a 
specific  provision  allowing  school  boards  to  hold  a 
closed  session  to  consider  matters  of  individual  student 
discipline  or  individual  requests  for  reassignment.'^'' 
However,  such  hearings  can  be  closed  on  the  basis  of 
G.S.  143-318.1 1(a)(1),  which  permits  closed  sessions  in 
order  to  prevent  disclosure  of  information  that  is  privi- 
leged or  confidential  pursuant  to  the  laws  of  North 
Carolina  or  the  United  States,  or  is  not  considered  a 
public  record  within  the  meaning  of  the  Public  Records 
Law  (G.S.  Chapter  132).  The  official  record  of  a  North 
Carolina  student  is  not  a  public  record  under  the  Public 
Records  Law''  and  is  7^ot  subject  to  public  inspection. 
Likewise,  under  the  Family  Educational  Rights  and  Pri- 
vacy Act  of  1974  (FERPA),'"  educational  institutions 
may  not  release  personally  identifiable  information 
about  students  except  in  specifically  defined  situations. 
Under  the  provisions  of  FERPA,  however,  it  seems  pos- 
sible that  an  affected  individual  could  waive  his  or  her 
right  to  privacy,  in  which  case  a  closed  meeting  might 
not  be  necessary.  In  the  one  case  that  addressed  this 
question,  the  court  held  that  boards  may  grant  a 
student's  request  to  open  a  disciplinary  hearing  but  are 
not  required  to  do  so.'-'  This  issue  has  not  been  ad- 
dressed by  North  Carolina  appellate  courts. 

2.  Minutes.  G.S.  143-318. 10(e)  requires  public 
bodies  to  keep  full  and  accurate  minutes  of  all  official 
meetings,  including  closed  sessions.  Minutes  may  be  in 
writing  or,  at  the  option  of  the  board,  in  the  form  of 
sound  or  video  and  sound  recordings.  The  minutes  are 
public  records  within  the  meaning  of  the  Public 
Records  Law,  except  that  minutes  of  a  closed  session 
may  be  withheld  from  public  inspection  "so  long  as 
public  inspection  would  frustrate  the  purpose  of  a 
closed  session."'* 


90.  G.S.  143-318.1 1(a)(1). 

91.  G.S.  132-1  through -10. 

92.  20  U.S.C.  §  1232g  (1990  and  Supp.  1995).  See  Jean  Gary,  Ann 
Majestic,  and  Janine  Murphy,  "Student  Nonconduct  Issues,"  ch.  19,  §  1904 
in  ELNC  vol.  1,  for  an  extensive  discussion  of  this  statute. 

93.  Linwood  v.  Board  of  Educ,  463  F.2d  763  (7th  Cir.).  cert,  denied, 
409  U.S.  1027  (1972);  Pierce  v.  School  Comm.,  322  F.  Supp.  957  (D.  Mass. 
1971 );  Moore  v.  Student  Affairs  Comm.,  284  F.  Supp.  725  (M.D.  Ala.  1968); 
Zanders  v.  Louisiana  State  Bd.  of  Educ,  281  F.  Supp.  747  (W.D.  La.  1968). 

94.  G.S.  143-318.10(e). 


E.  Broadcasting  or  Recording  Meetings 

Radio  and  television  equipment  must  be  permitted  I 
at  public  meetings,  and  radio  or  television  stations  may 
broadcast  all  or  any  part  of  an  open  meeting.'"  The 
board  may  specify  where  the  equipment  is  to  be  placed 
and  how  it  is  to  be  used,  but  its  regulations  may  not  be 
so  strict  as  to  prevent  the  intended  use  of  the  equip- 
ment. If  the  meeting  room  becomes  too  crowded,  the 
board  may  "require  the  pooling  of  such  equipment."  If 
the  news  media  request  an  alternative  site  and  the  board 
accedes,  the  group  that  requests  the  change  must  pay 
the  costs  of  securing  the  alternative  site. 

Anyone  (not  only  representatives  of  the  media) 
may  photograph,  film,  tape-record,  or  otherwise  repro- 
duce any  part  of  an  open  meeting. 

F.  Electronic  Meetings 

A  board  that  holds  a  meeting  by  electronic 
means — for  example,  by  conference  telephone — must 
provide  a  location  and  means  whereby  the  public  may 
listen  to  or  view  the  meeting."'  The  notice  of  the  meet- 
ing must  specify  the  location.  The  board  may  charge 
each  listener  up  to  $25  to  defray  costs. 

G.  Remedies  ' 

The  Open  Meetings  Law  contains  three  remedies 
for  violations  of  its  provisions.'"  The  simplest  of  these  is 
a  declaratory  judgment  in  which  a  court  finds  that  a  vio- 
lation occurred  and  assumes  that  the  public  body  will 
follow  the  law  in  the  future.  The  second  possible  rem- 
edy is  an  injunction  against  threatened,  past,  or  con- 
tinuing violations  in  which  a  court  orders  the  public 
body  henceforth  to  avoid  similar  violations.  If  an  in- 
junction is  issued  and  then  violated  (that  is,  if  the  public 
body  repeats  the  prohibited  act),  its  members  are  in 
contempt  of  court  and  may  be  fined.  Anyone  may  seek 
such  an  injunction.  Finally,  an  aggrieved  party  may  seek 
a  court  order  invalidating  any  action  taken,  considered, 
discussed,  or  deliberated  in  violation  of  the  Open  Meet- 
ings Law.  Anyone,  without  aUeging  special  damage  dif- 
ferent fi-om  that  suffered  by  the  public  at  large,  may  seek 
such  a  court  order. 

The  decision  to  hold  an  action  invalid  is  within  the 
discretion  of  the  trial  judge.  In  determining  whether  to 
void  an  action,  the  court  must  consider  at  least  the  fol- 
lowing factors. 


95.  G.S.  143-318.14. 

96.G.S.  143-318.13(a). 

97.  G.S.  143-318.16, -318.16A. 
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•  How  much  did  the  violation  affect  the  sub- 
stance of  the  challenged  action? 

•  How  much  did  the  violation  impair  public  ac- 
cess to  the  meeting  or  proceedings  involved? 
How  much  did  the  violation  prevent  public 
knowledge  or  understanding  of  the  matter  at 
issue? 

Was  the  violation  an  isolated  event  or  part  of  a 
continuing  pattern  of  violations? 
Have  others  relied  on  the  challenged  action, 
and  how  will  they  be  affected  if  it  is  declared  in- 
valid? 

Did  the  public  body  violate  the  law  in  bad  faith, 
intending  to  subvert  the  statutory  policy?^^ 

A  party  who  seeks  to  invalidate  an  action  must  file 
a  lawsuit  within  forty-five  days  of  the  initial  disclosure 
of  the  action,  or  within  thirty  days  if  the  challenged  ac- 
tion involves  a  bond  order  or  bond  referendum.  The  ef- 
fective date  of  an  action  is  determined  in  one  of  two 
ways.  If  the  action  is  recorded  in  the  board's  minutes, 
the  initial  disclosure  date  is  the  date  the  minutes  are  first 
available  for  public  inspection.  If  the  action  does  not 
appear  in  the  minutes,  the  court  determines  when  the 
plaintiff  knew  or  should  have  known  of  the  action  and 
that  date  becomes  the  initial  disclosure  date.  Courts  will 
hear  suits  under  G.S.  143-318.16  or  -16A  immediately; 
trial  and  appellate  courts  also  will  give  priority  to  subse- 
quent proceedings  in  such  actions.'^'' 

H.  Attorney  Fees 

In  a  lawsuit  brought  under  the  Open  Meetings 
Law,  the  trial  court  may  identify  what  is  known  as  the 
"prevailing  party  (or  parties)"  in  the  suit  and  may 
award  the  prevailing  party  or  parties  a  reasonable  attor- 
ney fee  to  be  paid  by  the  losing  party  or  parties. '°°  For 
example,  if  the  plaintiff  proves  that  the  school  board 
violated  the  provisions  of  the  Open  Meetings  Law,  the 
school  board  may  be  required  to  pay  his  or  her  attorney 
fees.  But  if  the  court  rules  in  favor  of  the  school  board, 
the  plaintiff  may  be  required  to  pay  the  board's  attorney 
fees.  The  court  may  order  that  all  or  any  portion  of  any 
assessed  fee  be  paid  personally  by  individual  members 


98.  Jacksonville  Daily  News  Co.  v.  Onslow  County  Bd.  of  Educ,  1 
N.C.  App.  127,  439  S.E.2d  607  (1993)  digested  in  Sdiool  Lcm-  Bulkun 
(Spring  1994):  22  (county  board  of  education  required  hv  ilu  ( ipcn  Mc 
ings  Law  to  deliberate  on  a  pay  raise  for  its  members  m  .m  .ipeii  scsk 
remedy  was  a  declaratory  judgment  that  the  board  vioLued  ilic  t  ipen  Mc 
ings  Law,  rather  than  a  declaration  that  the  pay  raises  were  null  and  void 

99.  G.S.  143-318.16C. 

100.  G.S.  143-3I8.16B. 


of  a  public  body  found  by  the  court  to  have  knowingly 
or  intentionally  committed  a  violation.  However,  a 
court  cannot  order  an  individual  board  member  to  pay 
a  plaintiffs  attorney  fees'"'  if  the  board  or  a  board  mem- 
ber sought  and  followed  the  advice  of  an  attorney  in  the 
matter  that  prompted  the  lawsuit  brought  under  the 
Open  Meetings  Law. 

More  information  about  the  Open  Meetings  Law 
can  be  obtained  from  David  Lawrence's  Open  Meetings 
and  Local  Governments  in  North  Carolina:  Some  Ques- 
tions and  Answers  (Chapel  Hill,  N.C:  Institute  of  Gov- 
ernment, The  University  of  North  Carolina  at  Chapel 
Hill,  1994). '02 


Vacancies  on  the  Board 

A.  County  Boards 

A  vacancy  on  a  county  school  board  usually  is 
filled  through  appointment  by  the  remaining  board 
members'"-^  meeting  in  open  session.  This  procedure 
applies  to  any  vacancy  on  a  county  board  whose  mem- 
bers are  elected  under  the  general  provisions  of  G.S. 
1 15C-37(a)  (biennial  nonpartisan  elections;  see  the  sec- 
tion, "Selection  of  Board  Members").  Such  vacancies 
should  be  filled  within  a  reasonable  time.'""*  The 
appointee's  term  of  office  lasts  only  until  the  next 
school  board  election,  when  a  candidate  is  elected  to 
serve  the  remainder  of  the  original  term. 

A  vacancy  on  a  county  board  of  education  whose 
members  are  elected  on  a  partisan  basis  (see  the  next 
paragraph  for  information  about  vacancies  on  city 
boards)  is  filled  by  the  person,  board,  or  commission 
specified  to  do  so  in  the  local  legislation  under  which 
that  board  operates.  The  only  exception,  which  is  diffi- 
cult to  understand,  is  that  if  the  legislation  specifies 
that  the  appointment  is  to  be  made  by  a  party  execu- 
tive committee,  then  the  appointment  instead  must  be 
made  by  the  remaining  members  of  the  board.'^^If  the 
vacating  member  was  elected  as  the  nominee  of  a  po- 
litical party,  then  the  person,  board,  or  committee  re- 
quired to  fill  the  vacancy  shall  consult  the  county 
executive  committee  of  that  party  and  appoint  the 


101.  w. 

102.  Available  from  the  Institute  of  Government  publicat 
Call  (919)  966-4119  for  information. 

103.  G.S.  115C-37(f). 

104.  See  Unpublished  Op.  N.C.  Att'y  Gen.  duly  16,  1993) 

105.  G.S.  115C-37.1(a). 
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person  recommended  by  that  party's  executive  com- 
mittee, as  long  as  the  recommendation  is  made  within 
thirty  days  after  the  vacancy  occurred.""' However,  if 
all  voters  in  the  county  were  not  eligible  to  vote  in  the 
election  of  the  member  whose  seat  has  been  vacated 
(for  example,  if  the  county  also  contains  a  city  school 
administrative  unit),  then  the  appointing  authority 
need  accept  the  recommendation  only  if  the  party's 
county  executive  committee  restricted  voting  to  its 
party  members  who  represented  precincts  that  were 
originally  partially  or  completely  within  the  territory 
represented  by  the  vacating  school  board  member.'"' 

B.  City  Boards 

A  city  board  of  education  fills  vacancies  according 
to  the  provisions  of  the  local  legislation  that  created  the 
board.  If  that  legislation  does  not  provide  for  filling  a 
vacancy,  G.S.  115C-37{c)  authorizes  the  governing 
body  of  the  city  or  town  to  fill  the  vacancy  by  appoint- 
ment. If  the  position  is  not  filled  within  thirty  days,  the 
SBE  may  fill  the  vacancy. 

It  is  important  to  remember  that  in  North  Caro- 
lina, local  legislation  may  modify  general  statutory  pro- 
visions. For  example,  if  local  legislation  specifies  that  a 
vacancy  on  a  city  board  must  be  filled  by  appointment 
by  the  remaining  board  members  but  does  not  provide 
for  breaking  voting  deadlocks,  and  if  a  deadlock  occurs, 
the  SBE  may  not  fill  the  vacancy  and  the  vacancy  con- 
tinues.'"** 


Removing  a  Board  Member 


dent.)  According  to  G.S.  115C-39,  if  the  State  Superin- 
tendent concludes  that  sufficient  evidence  exists  to  sup-  A 
port  a  charge,  he  or  she  notifies  the  local  board  " 
chairperson  or,  if  the  chairperson  is  the  alleged  of- 
fender, the  other  members  of  the  board.  The  board  then 
notifies  the  charged  member  that  it  will  hold  a  hearing 
to  investigate  the  charge  and  convenes  the  hearing.  If 
the  board  finds  the  charge  to  be  true,  it  records  this 
finding  in  the  minutes  and  declares  the  office  vacant. 

The  removal  statute  predates  the  evolution  of  due 
process  concepts  that  guarantee  certain  rights  to  an  ac- 
cused board  member.""  The  charged  member  has  a 
right  not  only  to  a  hearing  but  also  to  be  represented  by 
counsel,  to  present  witnesses  and  evidence,  to  examine 
the  board's  evidence  and  cross-examine  the  board's  wit- 
nesses, and  to  make  a  record  of  the  hearing.  "Proper  no- 
tice" to  the  accused  member  should  be  in  writing  and 
should  specify  the  charges  and  the  time  and  place  of  the 
hearing. 

Another  rarely  used  general  law  procedure,  con- 
tained in  G.S.  1-515,  authorizes  the  attorney  general  to 
bring  an  action  to  determine  a  board  member's  right  to 
hold  office. 

North  Carolina  law  does  not  provide  for  removing 
a  board  member  through  a  recall  election,  with  one  ex-  | 
ception.  In  1994  the  General  Assembly  enacted  local 
legislation  applying  only  to  the  Chapel  Hill-Carrboro 
Board  of  Education.'"  The  act  was  prompted  by  allega- 
tions that  a  board  member  had  lied  about  her  educa- 
tional background  both  before  and  after  her  election. 
The  school  board  member  resigned  before  the  recall 
election  was  held. 


On  rare  occasions  a  board  member  may  be  re- 
moved before  the  end  of  his  or  her  term  of  office.  Le- 
gally the  initiative  in  such  cases  rests  with  the 
superintendent  of  public  instruction  (State  Superinten- 
dent),'"''but  in  practice  the  process  usually  begins  when 
citizens  or  other  board  members  bring  allegations  of  a 
board  member's  misconduct  to  the  attention  of  the 
State  Superintendent.  (If  a  person  believes  that  a  board 
member  is  unable  or  unwilling  to  discharge  his  or  her 
duties  or  is  guilty  of  immoral  or  disreputable  conduct 
and  wishes  to  have  the  member  removed  from  office,  he 
or  she  should  give  the  evidence  to  the  State  Superinten- 


Compensation  of  Board  Members 

The  administrative  unit's  tax-levying  authority  (al- 
most always  the  board  of  county  commissioners)  deter- 
mines the  amount  of  compensation  and  expense 
allowances  to  be  paid  to  board  members."' The  costs 
(mileage,  etc.)  of  all  meetings  of  all  local  boards  of  edu- 
cation must  be  paid  out  of  the  current-expense  fund 
budget  in  the  local  current-expense  appropriation  for 
schools. 


106.  G.S.  115C-37.I(b). 

107.  G.S.  115C-37.1(c). 

108.  G.S.  115C-37(c). 

109.  G.S.  115C-39. 


110.  See  Robert  E.  Phay,  "The  American  Legal  System,"  ch. 
ELNCvol.  1. 

111.  1994  N.C.  Sess.  Laws  ch.  660,  §  4,  5. 

112.  G.S.  115C-J8. 
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Conflicts  of  Interest 

This  section  briefly  outlines  the  three  statutes  that 
prohibit  a  school  official  or  employee  from  having  a  pri- 
vate interest  in  any  contract  with  his  or  her  board  of 
education."-^ 

A.  Contracting  for  One's  Own 
Financial  Benefit 

Under  G.S.  14-234  any  public  official  or  employee 
acting  under  his  or  her  public  authority  who  makes  a 
contract  for  his  or  her  own  benefit  or  is  in  any  manner 
concerned  or  interested  in  making  such  a  contract  com- 
mits a  Class  1  misdemeanor.  The  statute  prohibits  a 
board  member  (or  any  other  school  official  or  em- 
ployee) from  entering  into  any  contract  from  which  he 
or  she  would  benefit  "in  any  manner."  "Benefit"  is  in- 
terpreted to  mean  a  financial  gain.  The  safe  course  for  a 
public  official  is  to  assume  that  any  interest,  no  matter 
how  small,  is  enough  to  invoke  the  statute.  [G.S.  14- 
234(cl)  provides  that  if  a  person  owns  10  percent  or  less 
of  a  business  entity  or  is  a  salaried  employee  of  such  an 
entity,  he  or  she  is  not  "interested"  if  the  board  has  au- 
thorized the  undertaking  by  specific  resolution  and  the 
public  official  whose  interest  is  involved  did  not  vote  on 
the  resolution.] 

G.S.  14-234  has  three  limited  exceptions  and  one 
broad  one.  The  three  limited  exceptions  apply  only 
when  the  contract  is  authorized  by  a  resolution  of  the 
school  board,  upon  which  the  member  who  has  the  pri- 
vate interest  does  not  vote.  The  exceptions  apply  ( 1 ) 
when  the  unit  transacts  regular  business  with  a  bank  or 
savings  and  loan  association  in  which  a  member  has  a 
private  interest;  (2)  when  the  unit  transacts  business 
with  a  public  utility  regulated  under  G.S.  Chapter  62 
[G.S.  14-234(a)];  or  (3)  when  the  unit  receives  payment 
for  services,  facilities,  or  supplies  provided  to  needy  per- 
sons under  a  state  or  federal  assistance  program  if  (a) 
the  needy  persons  select  the  provider,  (b)  the  payment 
is  at  the  standard  rate,  (c)  the  provider  takes  no  part  in 
approving  his  or  her  own  bill,  and  (d)  participation  is 
open  to  all  providers  [G.S.  14-234(b)].  An  example  of  a 
program  in  which  this  last  exception  might  be  invoked 
is  one  in  which  schoolchildren  who  need  dental  care  but 
cannot  afford  it  are  sent  to  local  dentists,  one  ot  whom 


is  a  board  member,  who  are  paid  by  the  board  from 
state  or  federal  funds. 

The  broad  exception  to  the  prohibitions  of  G.S. 
14-234  is  found  in  G.S.  14-234(dl)  and  applies  to  mem- 
bers of  elected  school  boards  in  school  administrative 
units  that  do  not  contain  a  city,  town,  or  village  with  a 
population  of  more  than  7,500  according  to  the  most 
recent  official  federal  census.  These  board  members  are 
exempted  if  three  limitations  are  observed: 

1.  The  official  who  enters  into  a  contract  with  a 
unit  with  which  he  or  she  is  associated  does  not 
participate  or  vote  in  his  or  her  official  capacity 
in  making  the  contract. 

2.  The  contract  or  undertaking  is  authorized  by  a 
specific  resolution  of  the  board  in  an  open 
meeting  and  is  recorded  in  the  minutes. 

3.  The  amount  involved  in  the  undertaking  or 
contract,  or  series  of  undertakings  or  contracts, 
does  not,  within  any  twelve-month  period,  ex- 
ceed $10,000  for  medically  related  services  and 
$15,000  for  other  goods  or  services.  (The  limit 
for  some  individuals  thus  could  be  $25,000. )  "'* 

In  addition,  all  such  undertakings  or  contracts  and 
their  amounts  must  be  reported  in  the  unit's  annual 
financial  audit,  and  the  board  must  keep  posted  at  aO 
times  a  current  listing  of  all  undertakings  or  contracts 
made  with  any  of  the  officials  subject  to  this  exemption 
during  the  preceding  twelve  months. 

B.  Acting  As  an  Agent  for  Suppliers 

G.S.  14-236,  which  applies  to  school  employees 
and  board  members,  prohibits  school  officials  from 
having  any  financial  interest  in  the  sale  of  goods  to  the 
unit  they  serve.  It  is  a  Class  1  misdemeanor  for  a  board 
member  or  other  school  employee  to  (1)  have  a 
financial  interest  in  supplying  goods  to  the  school  sys- 
tem he  or  she  serves,  (2)  act  as  agent  for  anyone  who 
supplies  goods  to  the  system,  or  (3)  receive  a  rew^d  for 
influencing  the  board  to  select  certain  goods.  Convic- 
tion is  accompanied  by  removal  from  office.  This  re- 
striction does  not  apply  to  board  members  in 
administrative  units  that  do  not  contain  a  city,  town,  or 
viflage  with  a  population  of  more  than  7,500  if  the  limi- 
tations discussed  in  Section  317.A  are  met. 


113.  G.S.  115C-48  provides  that  members  of  local  boards  of  educa- 
are  criminally  liable  for  conduct  proscribed  by  G.S.  14-234  through  - 


114.G.S.  14-234(dl). 
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C.  Buying  School  Supplies  from  an 
Interested  Officer 

If  a  board  of  education  buys  school  supplies  in 
which  one  of  its  members  has  a  pecuniary  interest  (in 
violation  of  G.S.  14-236),  G.S.  143-237  requires  that  all 
board  members  be  removed  from  office  (although  pre- 
sumably a  member  who  voted  against  the  purchase 
would  not  be  removed).  Board  members  convicted  of 
such  action  are  guilty  of  a  Class  1  misdemeanor."-^  This 
statute  does  not  apply  when  a  board  is  subject  to  and 
complies  with  G.S.  14-234(d)(l). 

D.  Misuse  of  Confidential  Information 

Under  G.S.  14-234.1,  it  is  a  Class  1  misdemeanor 
for  a  board  member  to  use  confidential  information  ac- 
quired in  an  official  capacity  or  in  contemplation  of  an 
official  action  by  himself  or  herself  or  by  the  board  of 
education  to  (1)  acquire  a  pecuniary  interest  in  any 
property,  transaction,  or  enterprise,  or  gain  any  pecuni- 
ary benefit  that  may  be  affected  by  the  information  or 
official  action;  or  (2 )  intentionally  help  another  to  do  so. 


Nepotism 

Nepotism  is  the  employment  or  appointment  of 
relatives  to  desirable  positions.  There  is  no  constitu- 
tional or  statutory  provision  prohibiting  nepotism  in 
North  Carolina,  and  it  is  not  an  illegal  practice.  How- 
ever, policies  against  nepotism  adopted  by  public  em- 
ployers usually  have  been  upheld  by  the  courts."* 

All  job  applicants  should  be  judged  on  the  same  cri- 
teria, and  board  members  should  be  prepared  for  close 
scrutiny  of  decisions  to  employ  relatives.  Individual 
board  members  should  not  participate  in  discussions  or 
votes  on  employment  decisions  (hiring,  renewal,  disci- 
pline) that  involve  members  of  their  own  family."^ 

Individuals  whose  relatives  are  currently  employed 
by  a  particular  school  board  are  not  precluded  from 
seeking  membership  on  that  board."" 


115.  G.S.  115C-237. 

1 16.  Rapp,  supra  note  69,  §  3.04[5l  [f]  at  3-40. 

117.  But  see,  the  attorney  general's  opinion  stating  that  if  a  board 
member's  spouse  applies  for  employment  with  the  school  system,  the  board 
member  legally  may  participate  in  considering — or  even  voting  on — that 
application,  even  though  such  action  may  appear  to  be  improper.  The 
board  member  must  resolve  the  ethical  question  personally.  Unpublished 
Op.  N.C.  Att'y  Gen.  (Aug.  29,  1983),  digested  in  School  Law  Bulletin  15 
(January  1984):  26. 

118.  See  Dvifyer  v.  Conflict  of  Interest  Comm'n,  646  F.  Supp.  707 
(D.R.I.  1986).  Burse.?  Campbell  V.Lehman,  728  F.2d  49  (1st  Cir.  1984). 


The  Superintendent 

Almost  certainly  the  board's  most  important  re- 
sponsibility is  selecting  a  superintendent.  The  superin- 
tendent is  the  board's  chief  administrative  officer,  and  it 
is  his  or  her  duty  to  implement  the  policies,  rules,  and 
regulations  of  the  local  board,  the  state  superintendent 
of  public  instruction  (State  Superintendent),  and  the 
State  Board  of  Education  (SBE)."'^ 

A.  Selection 

The  local  school  board  hires  the  superintendent. 
Candidates  for  the  post  must  have  served  as  a  principal 
in  a  North  Carolina  public  school  or  have  equivalent  ex- 
perience as  prescribed  by  the  SBE  and  must  meet  other 
requirements  set  by  the  SBE  concerning  minimum  cre- 
dentials, education,  and  experience.  If  a  board  selects  a 
person  who  is  not  qualified  or  cannot  qualify  to  serve  as 
superintendent,  that  decision  is  void  and  the  board 
must  make  another  choice. '-°  The  superintendent  must 
reside  in  the  county  where  he  or  she  is  employed  and 
may  not  teach  or  be  employed  in  any  other  capacity  that 
may  interfere  with  his  or  her  duties  as  superintendent. 

B.  Contracts 

Superintendents  are  selected  pursuant  to  G.S. 
115C-271.  A  board  may  elect  a  superintendent  for  a 
term  of  one  to  four  years.  This  statute  provides  that 
whatever  the  length  of  the  contract  term,  the  contract 
shall  end  on  June  30  of  the  last  calendar  year  in  which  it 
is  valid.'-' 

The  board  may,  with  the  superintendent's  written 
consent,  extend  or  renew  the  term  of  the  super- 
intendent's contract  at  any  time  after  the  first  twelve 
months  of  the  contract,  but  a  contract  may  not  be  ex- 
tended for  more  than  four  years.  A  local  board  is  forbid- 
den to  extend  or  renew  its  superintendent's  contract  in 
the  interim  between  the  date  new  board  members  have 
been  elected  or  appointed  and  the  date  they  are  sworn 
to  office.'--  Superintendents'  contracts  for  periods  of 
less  than  one  year  are  governed  by  G.S.  1 15C-275. 

The  term  and  conditions  of  employment  must  be 
stipulated  in  a  written  contract  between  the  board  and 
the  superintendent,  and  a  copy  of  the  contract  must  be 
filed  with  the  State  Superintendent.  The  board  decides 
on  the  amount  of  local  funds,  if  any,  it  will  add  to  the 


119.G.S.  115C-276(a). 
120.G.S.  115C-271. 

121.  W. 

122.  M. 
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superintendent's  salary  as  established  by  the  SBE's  salary 
schedule  and  on  whether  the  superintendent  will  receive 
other  locaOy  financed  benefits  such  as  reimbursement 
for  transportation  costs. 

C.  Vacancies 

When  a  superintendent  does  not  complete  his  or 
her  ftjU  term  for  any  reason,  the  board  may  fill  the  va- 
cancy on  a  temporary  or  permanent  basis.'-'  In  doing 
so,  the  board  may  offer  the  replacement  superintendent 
a  contract  that  is  for  a  longer  period  of  time  than  that 
remaining  on  the  prior  superintendent's  contract.'-^  If  a 
superintendent  takes  an  approved  leave  of  absence 
without  pay,  the  board  may  appoint  an  acting  superin- 
tendent. 

If  a  vacancy  is  not  filled  immediately  on  a  perma- 
nent or  temporary'  basis,  the  board — with  the  State 
Superintendent's  approval — may  assign  to  a  board  em- 
ployee any  of  the  superintendent's  duties  that  "necessity 
requires  be  performed."  The  assignment  must  be  made 
by  board  resolution  and  recorded  in  the  minutes. 

D.  Removal 

Dismissing  a  superintendent  during  the  contract 
term  is  a  serious  step.  A  board  of  education  may  remove 
a  school  superintendent  if  it  finds  that  he  or  she  (1)  is 
guilty  of  immoral  or  disreputable  conduct,  or  (2)  re- 
fuses or  fails  to  perform  the  duties  of  the  office.'-"'  If  the 
State  Superintendent  has  sufficient  evidence  that  a  su- 
perintendent is  not  capable  of  discharging,  or  is  not  dis- 
charging his  or  her  duties,  or  is  guilty  of  immoral  or 
disreputable  conduct,  the  State  Superintendent  must  re- 
fer the  matter  to  the  local  board.  If  the  board  deter- 
mines, after  a  hearing  and  "careful  investigation,"  that 
the  charges  are  true,  it  declares  the  office  vacant  and 
elects  a  new  superintendent.  A  superintendent  who  ob- 
jects to  removal  on  legal  grounds  may  "try  his  title  to 
office"  in  the  state  courts.'-" 

A  superintendent  who  fails  in  his  or  her  assigned 
duties  is  subject,  after  notice,  to  an  investigation  by  the 
State  Superintendent  or  by  the  local  board  of  education. 
A  superintendent  who  persistently  fails  to  perform  his 
or  her  duties  may  be  dimissed  by  the  local  board,'-'  or 


123.G.S.  115C-275. 

124.  48  Op.  N.C.  Att'y  Gen.  3  ( 1978). 

125.  G.S.  1 15C-274(a).  Most  of  these  duties  . 


his  or  her  certificate  may  be  revoked  by  the  State  Super- 
intendent. 

E.  Contract  Buy-outs 

If  a  board  of  education  is  dissatisfied  with  a 
superintendent's  performance  but  chooses  not  to  pur- 
sue dismissal,  it  may  either  ( 1 )  retain  the  superinten- 
dent with  pay  but  assign  him  or  her  no  duties,  or  (2) 
negotiate  to  buy  out  the  remainder  of  the  super- 
intendent's contract.  If  a  buy-out  agreement  is  reached, 
the  superintendent  vacates  the  position  and  the  board 
seeks  a  replacement.  In  neither  case  is  a  board  obliged  to 
follow  the  due  process  procedures  that  would  apply  in 
the  case  of  an  outright  dismissal. 

A  board  that  is  willing  to  pay  a  superintendent's 
full  salary  for  the  term  of  the  contract  may  relieve  the 
superintendent  of  all  duties.  The  Fourth  Circuit  Court 
of  Appeals,  which  has  jurisdiction  over  North  Carolina, 
held  that  such  an  action  does  not  deprive  the  superin- 
tendent of  a  property  interest  (that  is,  the  legitimate  ex- 
pectation of  continued  employment  based  on  the 
contract)  because,  although  that  interest  includes  the 
right  to  receive  compensation,  it  does  not  include  a 
right  to  engage  actively  in  and  execute  the  duties  of  the 
office.'-'^ 


Assistant  and  Associate 
Superintendents 

G.S.  1 15C-278  authorizes  a  local  board  to  employ 
an  assistant  superintendent,  in  addition  to  those  fur- 
nished by  the  state,  when  the  board  believes  this  action 
will  enable  the  school  system  to  operate  more  efficiently 
and  economically.'-'^  Funds  for  the  position  must  be  in 
the  current-expense  fund  of  the  unit's  budget.  The  su- 
perintendent, with  the  board's  approval,  assigns  duties 
to  the  assistant  superintendent. 

Local  boards  may,  on  the  superintendent's  recom- 
mendation, elect  assistant  or  associate  superintendents 
for  terms  of  one  to  four  years,  but  an  assistant  or  associ- 
ate superintendent's  term  may  not  run  longer  than  the 


t  out  in  G.S.  115C- 


126.  See  James  V.  Wayne  County  Bd.  of  Educ,  15  N.C.  App.  531 
S.E.2d  224,  appeal  withdrawn,  282  N.C.  672,  194  S.E.2d  151  ( 1972). 

127.  G.S.  115C-274(b). 


128.  Royster  v.  Board  of  Trustees  of  Anderson  County  Sch.  Dist.  No. 
5,  774  F.2d  618  (4th  Cir.  1985),  cert,  denied.  475  U.S.  1121,  (1986),  digested 
in  School  Law  Bulletin  17  (Winter  1986):  23. 

1 29.  Local  boards  also  have  the  responsibihty  to  make  contracts  with 
"school  administrators,"  defined  by  statute  to  include  principals,  assistant 
principals,  supervisors,  and  directors.  G.S.  115C-287.1.  See  George  T. 
Rogister  and  Robert  1'.  Joyce,  "The  Teacher  Tenure  Act,"  ch.  28  in  ELNC 
vol.  2  for  discussion  of  G.S.  1 15C  287.1  and  administrator  contacts. 
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superintendent's  unless  the  remaining  time  of  the 
superintendent's  contract  is  less  than  one  year,  in  which 
case  the  assistant  or  associate  superintendent  may  re- 
ceive a  contract  through  the  next  school  year. 

The  term  of  employment  must  be  stated  in  a  writ- 
ten contract.  A  copy  of  the  contract  between  the  assis- 
tant or  associate  superintendent  and  the  board  must  be 
filed  with  the  State  Superintendent.  During  the  contract 
term  an  assistant  or  associate  superintendent  may  not 
be  dismissed  except  for  misconduct  "of  such  a  nature  as 
to  indicate  he  or  she  is  unfit  to  continue  in  his  or  her 
position,  incompetence,  neglect  of  duty,  or  failure  or  re- 
fusal to  carry  out  validly  assigned  duties."'* 


Optional  Programs 


and  responsibility  to  implement  the  Basic  Education 
Plan  (BEP)  and  other  required  instructional  programs 
in  their  school  systems.  Local  boards  of  education  also 
may,  in  their  discretion,  choose  to  participate  in  various 
optional  programs  established  by  the  General  Assembly. 
These  include  the  Performance  Based  Accountability 
Program'^'  and  programs  to  allow  local  boards  to  spon- 
sor or  conduct  educational  research,'-'-  operate  summer 
school  projects  beyond  those  mandated  by  the  BEP,  and 
implement  extended  services  programs  for  students  at 
risk  of  failure. '^^  The  requirements  for  participation  in 
these  programs  are  often  detailed  and  are  subject  to  fre- 
quent changes  by  the  General  Assembly.  School  officials 
should  consult  the  most  recent  publications  of  the  DPI 
and  the  SBE  to  determine  the  specific  requirements  of 
optional  programs.  ■ 


As  discussed  in  the  section,  "Responsibilities  and 
Powers,"  local  boards  of  education  have  the  authority 


130.  G.S.  115C-278. 


131.G.S.115C-238.1  to -238.8. 

132.G.S.  115C-230. 

133.  G.S.  1 15C-238.30  to  -238.33. 


School  Law  Bulletin 

looks  at  recent  court  decisions 

and  attorney  general's 

opinions. 

Clearinghouse 

edited  by 
Ingrid  Johansen 


Cases  and  Opinions  That  Directly 
Affect  North  Carolina 


The  Fourth  Circuit  Court  of  Appeals,  sitting  en  banc, 
affirms  earher  panel's  opinion  in  Smith  v.  Virginia 
Commonwealth  University.  Smith  v.  Virginia  Com- 
monwealth Universit)',  No.  94-2187,  1996  U.S.  App. 
LEXIS  10919  (May  10,  1996). 

Case  Update:  In  April  1995  a  three-member  panel 
of  the  Fourth  Circuit  Court  of  Appeals  heard  arguments 
in  the  case  of  Smith  v.  Virginia  Commonwealth  Univer- 
sity. The  opinion  in  the  case,  joined  by  two  of  three 
judges,  was  published  in  August  1995  and  was  digested 
in  School  Law  Bulletin  26  (Fall  1995):  20-21.  The  opin- 
ion reversed  the  lower  court's  grant  of  summar)'  judg- 
ment for  Virginia  Commonwealth  University,  finding 
that  the  university's  study  of  factors  contributing  to  the 
salary  differential  between  male  and  female  faculty 
members  was  flawed  and  left  material  facts  in  dispute. 

In  December  1995  the  Fourth  Circuit  Court  of  Ap- 
peals, sitting  en  banc  (that  is,  with  the  full  panel  of 
qualified  judges,  fourteen  in  all),  reheard  arguments  in 
the  case.  On  May  10,  1996,  apparently  concurring  with 
the  original  ruling  in  the  case,  the  court  reissued  the 
original  opinion  in  unchanged  form,  although  two  con- 
currences and  a  new  dissent  were  also  issued. 


College  librarian  presented  sufficient  evidence  on  his 
employment  discrimination  and  retaliation  claims  to 
survive  the  college's  motion  to  dismiss  them  before 
trial.  Justice  v.  Saint  Augustine's  College,  No.  5:94-CV- 
792-BR(2),  1996  U.S.  Dist.  LEXIS  6090  (E.D.N.C.  April  4, 
1996). 

Facts:  James  Justice  is  a  white  male  who  has  been 
employed  in  the  library  at  Saint  Augustine's  College — a 
predominantly  African-American  institution — since 
1974.  In  1989  the  position  of  reference  librarian  came 
open,  and  Justice  submitted  a  resume  and  interviewed 
for  the  position.  Justice  was  informed  by  Everett  Days, 
director  of  Library  Services,  that  the  position  would  re- 
main open  due  to  lack  of  funding.  In  1993,  after  Days 
again  sought  applications  for  the  position.  Justice  reap- 
plied. Again  Days  said  the  position  would  remain 
unfilled  due  to  budgetary  concerns.  The  position  still 
remains  open.  At  approximately  the  same  time  Justice 
learned  the  position  would  not  be  filled,  he  discovered 
that  he  was  being  paid  less  than  several  female  librarians 
at  the  college. 

Justice  filed  a  charge  of  discrimination  against  the 
college  with  the  Equal  Employment  Opportunity  Com- 
mission (EEOC);  the  EEOC  issued  Justice  a  right-to-sue 
letter.  Justice  then  brought  suit  in  federal  court  for  the 


Ingrid  Johansen,  a  graduate  of  the  University  of  Michigan  Law 
School,  is  a  research  fellow  at  the  Institute  of  Government. 


Correction 

In  the  previous  Clearinghouse,  School  Law  Bulletin  27  (Spring  1996), 
on  page  24,  the  community  college  in  the  digest  of  Caldwell  v.  Linker 
was  incorrectly  identified  as  Richmond  Community  College.  The 
community  college  involved  in  that  case  was  Randolph  Community 
College,  not  Richmond.  We  apologize  for  any  inconvenience  this  er- 
ror may  have  caused. 
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Eastern  District  of  North  Carolina,  alleging  that  the  col- 
lege denied  him  the  promotion  to  reference  librarian  on 
the  basis  of  his  race  in  violation  of  Title  VII  and  North 
Carolina's  Equal  Employment  Practices  Act  (EEPA) 
[Section  143-422.2  of  the  North  Carolina  General  Stat- 
utes (hereinafter  G.S.)];  conspired  to  violate  his  right  to 
equal  protection  of  the  laws  in  violation  of  42  U.S.C.  §§ 
1985  and  1986;  and,  in  violation  of  42  U.S.C.  §  1981, 
took  adverse  employment  action  against  him  in  retalia- 
tion for  filing  the  EEOC  charge.  Justice  also  claimed  that 
the  college  violated  the  Equal  Pay  Act  by  paying  him  less 
than  it  paid  comparably  employed  females  in  the  li- 
brary. The  college  filed  a  motion  for  summary  judg- 
ment, asking  the  court  to  dismiss  Justice's  claims  before 
trial. 

Holding:  The  court  granted  the  college's  summary 
judgment  motion  in  part  and  denied  it  in  part. 

'  Justice's  Title  VII,  §§  1985  and  1986,  and  Equal 
Employment  Practices  Act  claims  all  arose  from  the 
college's  refusal  to  promote  him  to  reference  librarian 
allegedly  because  of  his  race.  The  court  denied  the 
college's  motion  to  dismiss  the  Title  VII  claim  but 
granted  the  motion  as  to  the  §  1985,  §  1986,  and  EEPA 
claims. 

Title  VII  prohibits  employment  discrimination 
based  on  race  (among  other  things).  The  requisite, 
though  not  necessarily  sufficient,  elements  of  a  Title  VII 
claim  of  racially  discriminatory  failure  to  promote  are 
( 1 )  the  plaintiff  is  a  member  of  a  protected  class,  (2)  the 
plaintiff  applied  for  the  position,  (3)  the  plaintiff  was 
qualified  for  the  position,  and  (4)  the  plaintiff  was  re- 
jected for  the  position  under  circumstances  giving  rise 
to  an  inference  of  racial  discrimination. 

The  parties  agreed  that  Justice  established  the  first 
and  third  elements  of  the  required  showing:  Justice  was 
a  white  male  at  a  predominantly  black  institution  and 
he  was  qualified  for  the  position  of  reference  librarian. 
The  college  argued,  however,  that  Justice  failed  to 
present  evidence  on  the  second  and  fourth  elements. 
Justice,  the  college  contended,  did  not  show  that  he  ap- 
plied for  the  job  because  he  presented  no  proof  that  the 
college  posted  the  reference  librarian  position  or  for- 
mally sought  applications  for  it.  The  court  rejected  this 
contention,  finding  that,  informally  or  formally.  Justice 
had  applied  for  the  position  by  virtue  of  submitting  his 
resume,  and  by  interviewing  for,  and  ultimately  being 
denied,  the  position.  The  court  next  rejected  the 
college's  argument  that  Justice  failed  to  present  evi- 
dence that  race  was  a  determining  factor  in  the  decision 
to  leave  the  position  open.  The  court  found  that  Justice 


did  present  such  evidence:  he  produced  testimony  from 
library  employees  who  said  that  Days  told  them  that  al-       i 
though  Justice  was  the  most  qualified  person  for  the  po-       ' 
sition,  he,  Days,  would  rather  leave  the  position  open 
than  give  it  to  a  white  person. 

The  college  unsuccessfully  countered  lustice's  pre- 
liminary showing  under  Title  VII  by  arguing  that  bud- 
getary constraints  were  a  legitimate  and  nondiscrimina- 
tory reason  for  leaving  the  position  open.  The  court 
found  that  Days's  remarks  about  not  wanting  to  give 
the  position  to  a  white  person,  which  closely  preceded 
the  announcement  that  the  position  would  remain 
open  due  to  lack  of  funds,  raised  an  inference  that  the 
budgetary  constraints  explanation  was  merely  pretext 
for  intentional  racial  discrimination. 

The  court  next  addressed  Justice's  42  U.S.C.  §  1985 
and  §1986  claims.  These  two  sections  of  the  U.S.  Code 
prohibit  conspiracies  to  deny  any  person  equal  protec- 
tion of  the  laws.  Justice  asserted  that  the  college  con- 
spired to  deny  him  the  promotion  because  of  his 
race — that  the  college,  in  effect,  conspired  to  violate 
Title  VII.  The  court  first  dismissed  the  §  1985  claim,  cit- 
ing case  law  holding  that  §  1985  cannot  be  used  to  assert 
an  additional  cause  of  action  based  on  facts  that  consti- 
tute a  Title  VII  claim;  Title  VII,  found  the  court,  pro- 
vides the  exclusive  remedy.  The  court  then  dismissed 
the  §  1986  claim  because  it  found  that  a  §  1986  claim 
cannot  exist  without  an  underlying  §  1985  claim. 

The  court  also  dismissed  Justice's  final  claim  based 
on  the  college's  alleged  racial  discrimination  in  promo- 
tion. North  Carolina's  EEPA  provides:  "[i]t  is  the  public 
policy  of  this  State  to  protect  and  safeguard  the  right 
and  opportunity  of  all  persons  to  seek,  obtain  and  hold 
employment  without  discrimination  or  abridgement  on 
account  of  race."  The  court  found  no  North  Carolina 
case  law  holding  that  the  EEPA  creates  an  independent 
cause  of  action.  Finding  that  the  EEPA  claim  added 
nothing  to  Justice's  Tide  VII  claim,  the  court  dismissed 
it  without  answering  the  question  of  whether  a  plaintiff 
can  bring  a  claim  for  racial  discrimination  in  promotion 
under  the  EEPA.  The  court  dismissed  the  claim  without 
prejudice,  however,  which  means  that  if,  in  the  future,  a 
court  does  determine  that  the  EEPA  creates  a  cause  of 
action.  Justice  may  refile  his  claim  under  the  statute. 

The  court  went  on  to  address  Justice's  claim  that 
the  college  violated  42  U.S.C.  §  1981  by  retaliating 
against  him  for  filing  a  complaint  with  the  EEOC.  Jus- 
tice claimed  that  as  a  result  of  the  complaint,  the  college 
deprived  him  of  a  pay  increase  and  a  computer.  The  col- 
lege argued  that  it  merely  maintained  the  status  quo. 
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The  court  refiised  the  college's  request  to  dismiss  this 
claim,  finding  that  there  was  sufficient  conflicting  evi- 
dence to  make  summary  judgment  inappropriate. 

Finally,  the  court  addressed  Justice's  claim  that  the 
college  discriminated  against  him  on  the  basis  of  his 
gender  in  paying  him  less  than  female  librarians  at  the 
college.  The  Equal  Pay  Act,  29  U.S.C.  §  206,  prohibits  an 
employer  from  paying  employees  of  one  sex  less  than  it 
pays  employees  of  the  other  sex  for  substantially  equal 
work.  Justice  identified  three  female  librarians  who 
were  paid  more  than  he  was,  yet  he  failed  to  show  that 
their  duties  were  comparable  to  his.  Therefore  he  failed 
to  make  any  showing  that  the  college  violated  the  Equal 
Pay  Act.  The  court  dismissed  this  claim. 

Plaintiffs  are  not  entitled  to  a  preliminary  injunction 
delaying  the  Durham  school  board  election  or  requir- 
ing that  it  take  place  as  an  at-large  election.  Cannon  v. 
North  Carolina  State  Board  of  Education,  917  F.  Supp. 
387  (E.D.N.C.  1996). 

Facts:  When  the  Durham  (N.C.)  county  and  city 
school  systems  merged  in  1992,  a  plan  for  electing 
school  board  members  from  districts  replaced  the 
former  method  of  electing  school  board  members  at 
large.  Under  the  new  plan,  six  board  members  would 
come  from  single-member  districts  and  a  seventh 
would  be  elected  at  large.  The  six  single-member  dis- 
tricts were  drawn  so  that  three  had  predominantly  black 
voting  age  populations  and  three  had  predominantly 
white  voting  age  populations.  The  1992  Durham  Public 
School  Board  election  was  conducted  under  the  new 
district  plan:  a  black  member  was  elected  in  each  of  the 
black  districts  and  a  white  in  each  of  the  white  districts; 
a  white  member  won  the  at-large  seat. 

The  plaintiffs — white  citizens,  residents,  taxpayers, 
registered  voters,  and  parents  of  public  school  children 
in  Durham  County — complained  that  the  district 
scheme  was  part  of  a  pattern  of  racial  discrimination  by 
the  General  Assembly  against  white  voters  in  Durham 
and  that  there  was  no  need  for  black  set-aside  districts 
in  Durham.  They  filed  suit  in  the  federal  court,  claiming 
that  the  district  plan  violated  numerous  rights  protected 
by  the  Fourteenth  and  Fifteenth  Amendments  to  the 
United  States  Constitution.  The  plaintiffs  also  alleged 
that  the  plan  violated  the  Voting  Rights  Act  of  1965,  42 
U.S.C.  §  1971.  They  sought  a  preliminary  injunction  di- 
recting that  the  Durham  school  board  election  sched- 
uled for  May  7,  1996,  be  delayed  or  conducted  as  an 
at-large  election. 


Holding:  The  court  found  that  the  plaintiffs  were 
not  entitled  to  an  order  prohibiting  the  Durham  Public 
School  System  from  holding  the  May  7  election  under 
the  district  plan. 

The  test  for  issuing  a  preliminary  injunction  calls 
for  the  court  to  weigh  the  following  factors:  ( 1 )  the  like- 
lihood of  irreparable  harm  to  the  plaintiff  if  the  re- 
quested relief  is  denied;  (2)  the  likelihood  of  harm  to  the 
defendant  if  the  requested  relief  is  granted;  (3)  the  like- 
lihood that  the  plaintiff  will  succeed  on  the  merits  of  the 
case;  and  (4)  the  public  interest.  The  court  found  that 
the  weight  of  the  evidence  under  all  of  these  factors  fa- 
vored the  defendants. 

Regarding  the  first  factor,  the  plaintiffs  claimed 
that  allowing  the  election  to  go  forward  under  the  dis- 
trict plan  would  irreparably  harm  them  because  the 
plan  violated  their  constitutional  rights.  The  court 
found  this  argument  unconvincing:  the  statute  creating 
the  district  election  scheme  was  enacted  in  1991,  and  a 
school  board  election  was  held  under  the  scheme  in 
1992,  yet  the  plaintiffs  waited  until  1996  to  file  their 
lawsuit.  If  the  plaintiffs  could  wait  more  than  four  years 
to  press  their  claim,  the  potential  harm  they  allege  is 
insufficient  to  justify  a  preliminary  injunction. 

In  response  to  the  second  factor,  the  defendants 
showed  a  likelihood  of  substantial  harm  if  the  election 
were  not  allowed  to  go  forward  on  May  7,  1996,  under 
the  district  scheme.  A  new,  special  election  could  cost 
more  than  $48,000;  result  in  low  voter  turnout;  cause 
voter  confusion;  and  burden  school  board  candidates 
who  had  already  put  significant  time,  effort,  and  money 
into  their  campaigns.  This  evidence,  the  court  found, 
also  showed  that  issuing  a  preliminary  injunction  would 
not  be  in  the  public  interest  (the  fourth  factor  in  the  test 
above). 

Although  the  plaintiffs'  failure  to  show  irreparable 
harm  was  sufficient  reason  to  deny  their  request  for  a 
preliminary  injunction,  the  court  went  on  to  address 
the  third  factor,  the  likelihood  of  success  on  their  claim 
[factor(3)].  First,  the  court  noted,  the  doctrine  of  res  ju- 
dicata may  bar  relief:  res  judicata  bars  relitigation  of 
matters  that  the  parties  should  have  or  could  have 
raised  in  an  earlier  action.  The  plaintiffs  had  challenged 
the  validity  of  the  merger  plan  in  an  earlier  action 
brought  in  state  court;  the  end  result  of  that  challenge 
was  a  North  Carolina  Supreme  Court  judgment  against 
the  plaintiffs.  Although  the  plaintiffs  did  not  raise,  and 
the  state  courts  did  not  rule  on,  the  constitutional 
claims  pleaded  in  this  federal  action,  those  claims  stiU 


38    School  Law  Bulletin  /  Summer  1 996 


may  be  barred  because  they  could  have  been  raised  in 
the  earUer  action. 

Second,  the  court  found  significant  problems  with 
the  substance  of  the  plaintiffs'  claims.  The  plaintiffs 
produced  little  of  the  evidence  necessary  to  prevail  on 
their  claim  that  the  district  plan  dilutes  white  votes  in 
violation  of  the  Voting  Rights  Act.  They  did  not  show 
that  white  voters  are  politically  cohesive  or  that  white 
voters  historically  have  been  subject  to  racial  discrimi- 
nation that  hinders  their  present  ability  to  effectively 
participate  in  the  political  process.  The  plaintiffs  also 
failed  to  present  evidence  that  was  crucial  to  their  con- 
stitutional claims  showing  that  the  district  plan  was  mo- 
tivated by  racial  discrimination. 

Finally,  the  court  raised  questions  about  the  viabil- 
it)'  of  the  plaintiffs'  claim  that  the  district  plan  consti- 
tuted racial  gerrymandering  prohibited  by  the  Equal 
Protection  Clause.  Racial  gerrymandering  is  the  separa- 
tion of  voters  into  different  districts  on  the  basis  of  race; 
it  violates  the  Equal  Protection  Clause  when  the  state 
does  not  have  a  compelling  justification  for  such  separa- 
tion. One  element  necessary  to  a  successful  racial  gerry- 
mander claim  is  that  the  plaintiffs  have  suffered  (or  will 
imminently  suffer)  a  concrete  injury.  Because  none  of 
the  plaintiffs  live  in  the  "black"  districts  created  under 
the  district  scheme,  they  likely  would  have  a  hard  time 
showing  injury.  Another  potential  problem  the  court 
found  was  that  the  plaintiffs  failed  to  make  the  required 
showing  that  race  was  the  predominant  motivating  fac- 
tor in  the  legislature's  creation  of  the  district  plan. 

The  court  concluded  that  because  the  balance  of 
the  harms  favored  the  defendants  and  because 
significant  doubt  existed  about  the  merit  of  the  plain- 
tiffs' claims,  the  issuance  of  a  preliminary  injunction 
was  not  justified. 

Federal  court  certifies  a  class  of  plaintiffs  composed  of 
all  present  and  future  inmates  confined  in  the  North 
Carolina  Department  of  Correction  who  have  not  ob- 
tained a  high  school  diploma  or  its  equivalent,  who 
are  disabled,  and  who  are,  or  will  be,  eligible  for  spe- 
cial education  and  related  services  under  federal  law. 
Anthony  D.  v.  Freeman,  No.  5:95-CV-1053-BR(  1 ),  1996 
U.S.  Dist.  LEXIS  (W.D.N.C.  Feb.  26,  1996). 

Facts:  The  plaintiffs,  wards  of  the  North  Carolina 
Department  of  Correction  (DOC),  contend  that  DOC 
has  failed  to  provide  special  education  and  related  ser- 
vices to  eligible  inmates,  in  violation  of  the  Due  Process 
and  Equal  Protection  clauses,  the  Individuals  with  Dis- 
abilities Education  Act  (IDEA),  the  Americans  with  Dis- 


abilities Act  (ADA),  Section  504  of  the  Rehabilitation 
Act  (Section  504),  and  G.S.  115C-106  to  -146.4.  In  this  A 
opinion,  the  federal  court  for  the  Western  District  of  ' 
North  Carolina  responded  to  the  plaintiffs'  motion  to 
certify  a  class  composed  of  all  present  and  future  inmates 
confined  in  the  DOC  who  have  not  obtained  a  high 
school  diploma  or  its  equivalent,  who  are  disabled,  and 
who  are,  or  will  be,  eligible  for  special  education  and  re- 
lated services  under  federal  law.  (Class  certification  en- 
ables the  plaintiffs  to  pursue  a  claim  and  seek  relief  for  all 
members  of  the  class  at  one  time.) 

Holding:  The  court  granted  the  plaintiffs'  request 
for  class  certification. 

Under  Federal  Rule  of  Civil  Procedure  23a,  there 
are  four  prerequisites  to  maintaining  a  class  action.  The 
plaintiffs  must  show  ( 1 )  numerosity,  (2)  common  ques- 
tions of  law  or  fact,  (3)  typicality,  and  (4)  representa- 
tiveness. Under  section  (b)  of  Rule  23,  there  is  an 
additional  requirement:  the  plaintiffs  must  show  that 
DOC  has  acted  or  refused  to  act  on  grounds  generally 
applicable  to  the  class,  making  appropriate  final  injunc- 
tive relief  or  declaratory  relief  with  respect  to  the  class  as 
a  whole. 

The  "numerosity"  requirement  is  met  when  there 
are  so  many  potential  members  of  a  class  that  bringing 
them  all  together  is  impracticable.  The  plaintiffs  esti- 
mated that  approximately  725  inmates  belong  to  their 
class.  They  admitted  they  could  not  determine  a  precise 
number  but  attributed  this  lack  of  precision  to  DOC's 
failure  to  properly  screen  and  identify  all  youths  eligible 
for  special  education.  In  addition,  inmate  population 
shiffs  may  cause  class  membership  to  fluctuate.  Al- 
though normally  Rule  23(a)  requires  a  more  specific  ac- 
counting of  class  size,  the  court  found  that  an 
approximation  was  adequate  in  the  plaintiffs'  case  be- 
cause of  the  type  of  relief  they  requested.  The  plaintiffs 
asked  for  no  financial  award  but  instead  sought  only  a 
court  judgment  that  DOC  is  not  providing  inmates  the 
special  education  to  which  they  are  entided  and  an  or- 
der requiring  DOC  to  provide  it. 

The  plaintiffs  also  meet  Rule  23(a)'s  requirement 
that  class  members'  claims  be  based  on  common  ques- 
tions of  law  or  fact.  The  plaintiffs  alleged  that  DOC  en- 
gaged in  a  common  course  of  conduct  toward  all  class 
members:  it  failed  to  implement  procedures  to  screen 
and  assess  them  for  eligibility  for  special  education  and 
related  services  and  failed  to  provide  them  with  such 
programs.  Although  the  facts  of  each  class  member's 
complaint  may  differ,  relief,  if  it  is  granted,  will  be  based 
on  DOC's  course  of  conduct  and  not  the  individual  cir- 
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cumstances  of  each  member.  In  addition,  the  legal  bases 
of  the  plaintiffs'  claim  (Due  Process,  Equal  Protection, 
IDEA,  ADA,  Section  504,  and  G.S.  115C-106  to  -146.4) 
are  shared  by  the  class. 

Rule  23(a)'s  third  prong,  typicality,  requires  that 
the  claims  of  the  plaintiffs  be  typical  of  the  claims  of  the 
class.  Because  the  plaintiffs'  claims  and  the  claims  of  the 
members  were  based  on  the  same  legal  theory  and 
stemmed  from  a  single  course  of  conduct,  the  claims  of 
the  representatives  were  considered  typical  of  the  claims 
of  the  class  as  a  whole. 

As  to  the  fourth  prong,  representativeness,  the 
plaintiffs  must  show  two  elements:  first,  that  they  will 
vigorously  prosecute  the  action  through  qualified  coun- 
sel and,  second,  that  they  have  no  conflicting  interests 
with  the  unnamed  class  members.  The  plaintiffs  un- 
doubtedly have  qualified  counsel  insofar  as  they  are  rep- 
resented by  Carolina  Legal  Assistance,  Inc.,  and  North 
Carolina  Prisoner  Legal  Services;  both  organizations 
have  significant  experience  in  this  kind  of  case.  There  is 
no  evidence  that  any  of  the  representatives  have  inter- 
ests adverse  to  those  of  class  members. 

Finally,  in  satisfaction  of  Rule  23(b),  the  plaintiffs 
alleged  that  DOC  failed  to  provide  special  education 
and  related  services  to  class  members.  This  conduct  af- 
fects the  class  as  a  whole. 

The  Craven  County  Board  of  Education  is  entitled  to 
the  proceeds  of  a  penalty  paid  to  the  state  by 
Weyerhauser  Company  for  violating  air  pollution  con- 
trol standards  at  its  pulp  mill  in  Craven  County.  Cra- 
ven County  Board  of  Education  v.  The  Honorable 
Harlan  E.  Boyles, N.C. ,  468  S.E.2d  50  ( 1996). 

Facts:  The  Division  of  Environmental  Manage- 
ment (DEM)  assessed  a  penalty  of  more  than  $1  million 
against  Weyerhauser  Company  for  violations  of  air  pol- 
lution control  standards  at  its  pulp  mill  in  Craven 
County.  Under  a  settlement  agreement  between 
Weyerhauser  and  the  Department  of  Environment, 
Health,  and  Natural  Resources  (DEHNR),  Weyerhauser 
paid  $926,000  to  DEHNR  to  redress  harm  caused  by  the 
"alleged  violations."  The  agreement  contained  a  state- 
ment of  Weyerhauser's  position  that  the  payments  did 
not  constitute  "forfeitures,  fines,  penalties,  or  pay- 
ments." 

The  Craven  County  Board  of  Education  made  a 
written  demand  of  the  state  treasurer  for  the  money 
paid  by  Weyerhauser  to  DEHNR,  relying  on  Article  IX, 
Section  7,  of  the  North  Carolina  Constitution.  That 
provision  states  that  the  clear  proceeds  of  any  penalties. 


fines,  or  forfeitures  paid  to  the  state  for  violation  of  state 
penal  laws  shall  be  appropriated  to  the  public  schools  of 
the  county  where  the  violation  occurred.  The  secretary 
of  DEHNR  refused  to  authorize  the  release  of  the  funds 
by  the  treasurer  because  he  did  not  believe  that  the 
fimds  came  under  Section  7's  purview. 

The  board  brought  a  declaratory  judgment  action 
against  the  state  treasurer,  the  state  controller,  the  secre- 
tary of  DEHNR,  and  the  director  of  DEM,  seeking  the 
proceeds  of  the  Weyerhauser  agreement.  The  trial  court 
granted  the  board's  motion  for  summary  judgment,  or- 
dering before  trial  that  DEHNR  release  the  clear  pro- 
ceeds of  the  agreement  for  payment  to  the  board. 

The  defendants  gave  notice  of  their  intent  to  ap- 
peal, and  the  North  Carolina  Supreme  Court  granted 
review. 

Holding:  The  supreme  court  affirmed  the  trial 
court's  ruling:  the  money  paid  by  Weyerhauser  consti- 
tuted a  penalty,  forfeiture,  or  fine  under  Section  7,  and 
the  board  is  entifled  to  judgment  as  a  matter  of  law. 

The  court  first  observed  that  the  settlement  paid  by 
Weyerhauser  fits  Section  7's  requirement  that  the  pro- 
ceeds in  question  accrue  to  the  state  and  constitute  a 
penalty:  the  money  was  paid  to  DEHNR,  a  state  agency, 
and  it  was  paid  only  after  DEM  found  that  Weyerhauser 
had  violated  state  environmental  laws  and  assessed  a 
civil  penalty  against  the  company.  The  fact  that  the  pro- 
ceeds were  paid  under  a  settlement  agreement  does  not 
change  their  nature. 

The  court  next  rejected  the  defendants'  argument 
that  the  settlement  agreement,  which  stated  that  the 
money  paid  did  not  constitute  a  penalty,  forfeiture,  or 
fine,  determined  the  nature  of  the  proceeds.  The  label 
attached  to  proceeds  does  not  control,  the  court  stated; 
the  nature  of  the  offense  is  primary  in  making  the  deter- 
mination. 

The  fact  that  a  federal  court  ruled  against  a  discharged 
university  employee  on  her  federal  constitutional 
claims  does  not  bar  her  from  litigating  her  state  consti- 
tutional claims  in  state  court.  Evans  v.  Cowan, N.C. 

App. ,  468  S.E.2d  575  (1996). 

Facts:  Gloria  Ann  Evans  appealed  her  discharge 
from  her  position  as  associate  director  of  AfterHours 
for  The  University  of  North  Carolina  at  Chapel  Hill 
Student  Health  Services,  alleging  that  the  discharge  vio- 
lated her  constitutional  rights  under  the  First  and  Four- 
teenth Amendments  to  the  United  States  Constitution 
and  Article  I,  Sections  14  and  19,  of  the  North  Carolina 
Constitution. 
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In  federal  court  for  the  Middle  District  of  North 
Carolina,  the  court  ruled  for  the  defendants — represen- 
tatives of  the  university's  Health  Services — on  all  of 
Evans's  claims  except  her  state  constitutional  claims 
against  the  defendants  in  their  official  capacities.  The 
court  sent  these  claims  back  to  be  addressed  in  state 
court. 

In  state  court,  Evans's  claims  based  on  the  state 
constitution  were  dismissed.  The  court  found  that 
Evans  was  barred  from  bringing  these  claims  because 
they  were  identical  to  the  federal  claims  upon  which  the 
federal  court  had  already  ruled  unfavorably.  The  doc- 
trine of  res  judicata,  said  the  court,  prevents  a  part)' 
from  relitigating  issues  and  claims  that  he  or  she  had  a 
full  and  fair  opportunity  to  litigate  in  an  earlier  action 
and  upon  which  a  court  has  rendered  a  final  judgment 
on  the  merits. 

Evans  appealed  the  dismissal. 

Holding:  The  North  Carolina  Court  of  Appeals  re- 
versed the  dismissal  of  Evans's  state  constitutional 
claims  and  remanded  them  to  the  trial  court  for  a  hear- 
ing on  their  merits. 

The  essential  requirements  of  res  judicata  are  ( 1 )  a 
final  judgment  on  the  merits  in  an  earlier  suit,  (2)  an 
"identity  of"  (or  substantial  similarity  between)  the 
cause  of  action  in  the  earlier  and  the  later  suit,  and  (3) 
an  identity  of  the  parties  or  their  privies  in  the  two  suits. 
That  the  first  and  third  requirements  have  been  met  in 
this  case  was  not  disputed.  Evans,  however,  challenged 
the  defendants'  argument  that  the  second  requirement 
had  been  met,  disagreeing  with  their  claim  that  her  state 
free  speech  and  due  process  claims  were  identical  to  her 
free  speech  and  due  process  claims  under  the  federal 
Constitution. 

The  court  agreed  with  Evans.  Although  both  the 
state  and  federal  constitutions  contain  provisions  pro- 
tecting free  speech  and  guaranteeing  due  process,  the 
state  is  not  bound  to  construe  its  own  constitutional 
provisions  in  the  same  way  the  federal  courts  have  con- 
strued parallel  federal  provisions.  As  long  as  the  state 
constitution  is  not  interpreted  in  a  way  that  provides 
less  protection  to  citizens  than  the  federal  Constitution 
requires,  nothing  prevents  the  state  from  giving  a  citi- 
zen more  protection  under  the  state  constitution.  In 
other  words,  the  state  provision  may  be  construed  to  af- 
ford a  cause  of  action  where  the  federal  provision  does 
not.  For  this  reason,  the  trial  court  must  hear  Evans's 
state  law  claims  to  make  an  independent  determ.ination 
of  her  rights  under  the  state  constitution. 


Court  of  Appeals  remands  case  to  trial  court  for  deter- 
mination of  (1)  what  standards  the  Department  of  d 
Public  Instruction  uses  for  granting  speech  pathology  ' 
credentials  and  (2)  whether  these  standards  comply 
with  the  requirements  of  the  Licensure  Act  for  Speech 
and  Language  Pathologists  and  Audiologists.  North 
Carolina  Board  of  Examiners  for  Speech  and  Language 
Pathologists  and  Audiologists  v.  North  Carolina  State 

Board  of  Education, N.C.  App. ,  468  S.E.2d  826 

(1996). 

Facts:  The  North  Carolina  Board  of  Examiners  for 
Speech  and  Language  Pathologists  and  Audiologists 
(the  Board)  brought  a  declaratory  judgment  action 
seeking  construction  of  the  Licensure  Act  for  Speech 
and  Language  Pathologists  and  Audiologists  (the  Licen- 
sure Act),  G.S.  90-292  to  -319.  Specifically,  the  Board 
sought  clarification  of  the  provision  exempting  anyone 
employed  solely  by  the  Department  of  Public  Instruc- 
tion (DPI),  to  whom  DPI  has  granted  valid  and  current 
credentials  as  a  speech  pathologist,  from  the  require- 
ment of  obtaining  a  license  from  the  Board.  In  essence, 
the  Board  charged  that  the  State  Board  of  Education 
(SBE)  was  allowing  DPI  to  employ  speech  pathologists 
who  were  not  licensed  and  did  not  hold  "valid  and  cur- 
rent credentials"  as  intended  by  the  Licensure  Act.  I 

At  trial,  the  court  granted  the  SBE's  motion  for 
summary  judgment.  The  Board  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals 
agreed  with  the  Board  that  the  trial  court  improperly 
granted  summary  judgment  for  the  SBE.  It  reversed  the 
ruling  and  remanded  the  case  to  the  trial  court  for  a  de- 
termination of  ( 1 )  what  standards  DPI  uses  to  grant 
valid  and  current  credentials  to  the  speech  pathologists 
it  employs  and  (2)  whether  these  standards  meet  the  re- 
quirements of  the  Licensure  Act. 

The  Board  argued  that  DPI  was  bound  to  use  the 
standards  set  forth  in  Section  .1529  of  the  Procedures 
Governing  Programs  and  Services  for  Children  v^'ith  Spe- 
cial Needs  (the  Procedures,  published  by  DPI's  Division 
of  Exceptional  Children  Services  in  1993),  which  states 
that  the  minimum  qualification  for  certification  of  valid 
and  current  speech  pathology  credentials  is  "certifi- 
cation at  the  master's  level."  The  court  noted  with  in- 
credulity that  the  Board  had  failed  to  present  any 
evidence  of  the  legal  force  of  the  Procedures,  or  to  rebut 
evidence  that  Section  .1529  had  been  repealed  in  1986. 
The  court  refused  to  accept  the  Procedures  as  the  source 
of  the  DPI  certification  standards.  ' 

The  SBE  contended  that  DPI  was  not  bound  by  ei- 
ther the  Procedures  or  the  Licensure  Act  for  three  rea- 
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sons.  First,  the  SBE  argued,  the  Certification  Manual, 
Standards  and  Procedures  for  the  Certification  of  North 
Carolina  Professional  School  Personnel  (the  Manual) 
provided  the  relevant  certification  standard.  The  court 
rejected  this  contention,  finding  the  Manual  unworthy 
of  consideration  because  (1)  there  was  no  evidence  that 
the  provisions  of  the  Manual  were  passed  by  the  SBE, 
properly  established  as  regulations  by  DPI,  or  intended 
to  clarify  or  amend  Section  .1529;  and  (2)  the  Manual 
includes  speech  pathologists  as  merely  a  subcategory  of 
"teachers,"  which  is  clearly  at  odds  with  the  statutory 
framework  established  in  the  Licensure  Act.  If  the  Gen- 
eral Assembly  had  intended  to  equate  speech  patholo- 
gists with  teachers,  the  exemption  to  the  Licensure  Act 
would  have  been  unnecessary. 

Second,  the  SBE  argued  that  its  authorit)'  to  deter- 
mine the  qualifications  necessary  to  hold  a  valid  teach- 
ing certificate  in  the  public  schools  includes  the  power 
to  regulate  speech  pathologists'  credentials  because 
speech  pathologists  in  the  school  are  essentially  teachers 
of  students  who  are  communicatively  disabled.  The 
court  also  disagreed  with  this  argument,  reiterating  that 
if  the  General  Assembly  had  intended  speech  patholo- 
gists to  be  included  in  the  same  category  as  teachers,  it 
would  not  have  granted  them  a  specific  exemption  from 
the  Licensure  Act. 

Finally,  the  SBE  argued  that  it  had  exclusive  au- 
thority to  regulate  the  professional  qualifications  of  per- 
sons employed  in  the  schools  and  that  this  authority  did 
not  derive  from  the  General  Assembly  at  all  but  rather 
from  the  state  constitution.  Article  IX,  Section  5,  of  the 
state  constitution,  said  the  court,  is  unambiguous  on 
this  point:  although  it  does  grant  the  SBE  the  power  to 
make  all  rules  and  regulations  necessary  to  supervise 
and  administer  the  free  school  system,  this  power  is  sub- 
ject to  laws  enacted  by  the  General  Assembly.  Further,  the 
North  Carolina  Supreme  Court  has  expressly  found 
that  this  section  of  the  constitution  makes  the  powers 
conferred  on  the  SBE  subject  to  limitation  and  revision 
by  acts  of  the  General  Assembly. 

Thus,  the  court  found,  the  meaning  of  valid  and 
current  credentials  must  come  from  the  Licensure  Act 
alone.  The  Act,  however,  does  not  expressly  define  the 
substance  of  such  credentials.  The  court  was  able  to  de- 
termine that,  at  the  least,  speech  pathologists  certified  to 
work  in  the  schools  must  possess  the  level  of  expertise 
necessary  to  provide  speech  pathology  to  the  communi- 
catively disabled.  On  the  other  hand,  the  exemption 
from  licensing  contained  in  the  Licensure  Act  means 
that  such  pathologists  need  not  meet  the  highest  crite- 


ria, those  established  for  permanent  licensure.  The 
court  could  not  determine  where,  between  the  two, 
valid  and  current  credentials  fell.  For  this  reason,  the 
court  remanded  the  case  to  the  trial  court,  ordering  the 
litigants  to  present  competent  evidence  of  what  stan- 
dard DPI  was  using  and  how  it  compared  to  these  two 
standards. 

Trial  court  has  no  jurisdiction  over  North  Carolina 
Chiropractic  Association's  claim  concerning  State 
Board  of  Education  rule  making.  North  Carolina  Chi- 
ropractic Association  v.  North  Carolina  State  Board  of 
Education, N.C.  App. ,  468  S.E.2d  539  (1996). 

Facts:  The  North  Carolina  Chiropractic  Associa- 
tion (NCCA)  petitioned  the  State  Board  of  Education 
(SBE)  to  amend  a  regulation  [N.C  ADMIN.  CODE,  tit. 
16,  ch.  6E,  §  .0202(a)(4)]  to  allow  doctors  of  chiroprac- 
tic to  perform  the  annual  physical  examinations  re- 
quired for  prospective  interscholastic  athletes.  The  SBE 
accepted  the  petition  and  held  a  public  hearing  to  re- 
ceive comments  on  the  proposed  amendments.  After 
the  hearing  the  SBE  decided  not  to  amend  the  rule  and 
sent  the  NCCA  notice  of  its  decision. 

The  NCCA  petitioned  for  judicial  review  of  the  de- 
cision, claiming  that  the  SBE's  refusal  to  change  the  rule 
was  ( 1 )  made  upon  unlawful  procedure,  because  it 
failed  to  provide  the  NCCA  with  a  written  statement  of 
the  reasons  for  its  refusal;  (2)  unsupported  by  substan- 
tial evidence  in  view  of  the  entire  record;  and  (3)  arbi- 
trary and  capricious.  The  trial  court  dismissed  the 
petition. 

The  NCCA  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals 
affirmed  the  dismissal  of  the  petition. 

G.S.  150B-20(c)  and  (d)  grant  persons  whose  peti- 
tions for  rule  making  are  denied  the  right  to  a  written 
statement  of  the  reasons  for  the  denial  and  the  right  to 
judicial  review  of  the  denial.  If,  however,  an  agency 
grants  a  petition  for  rule  making,  as  the  SBE  did  here, 
and  then  declines  to  amend  or  adopt  a  rule,  there  is  no 
statutory  provision  for  judicial  review. 

North  Carolina  Court  of  Appeals  affirms  lower  court's 
finding  that  university  employee  was  not  denied  a  pro- 
motion because  of  her  race.  Dorsey  v.  The  University  of 

North  Carolina  at  Wilmington, N.C.  App. ,  468 

S.E.2d  557  (1996). 

Facts:  Kathleen  Dorsey,  an  African-American 
woman  who  had  been  employed  as  a  secretary  at  The 
University  of  North  Carolina  at  Wilmington  (UNC-W) 
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since  1983,  applied  for  the  position  of  administrative  as- 
sistant to  Chancellor  James  Leutze  in  1992.  Dorsey  was 
among  six  applicants  chosen  for  interviews;  four  were 
white,  two  were  black.  After  reviewing  applications, 
personally  interviewing  each  candidate,  and  considering 
staffs  recommendations,  Leutze  chose  Lynne  Goodspeed, 
a  white  woman,  for  the  job. 

At  the  administrative  hearing  level,  Dorsey  alleged 
that  the  decision  not  to  promote  her  was  racially  dis- 
criminatory. The  administrative  law  judge  found  that 
she  had  foiled  to  present  evidence  that  UNC-W's  legiti- 
mate, nondiscriminatory  reasons  for  hiring  Goodspeed 
were  actually  pretexts  for  racial  discrimination  and  left 
the  decision  to  promote  Goodspeed  undisturbed.  The 
State  Personnel  Commission  adopted  the  judge's 
findings,  and  Dorsey  sought  judicial  review.  The  trial 
court  aflirmed  the  commission's  decision,  and  Dorsey 
appealed  again. 

Holding:  The  North  Carolina  Court  of  Appeals 
affirmed  the  lower  court's  decision. 

The  court  first  discussed  and  rejected  Dorsey  s  ar- 
gument that  the  lower  court's  decision  was  not  sup- 
ported by  the  evidence.  The  court  found  that  UNC-W 
had  proffered  legitimate,  nondiscriminatory  reasons  for 
hiring  Goodspeed.  The  evidence  simply  showed  that 
Goodspeed  was  better  qualified  for  the  position  than 
Dorsey:  Goodspeed  had  more  than  fourteen  years  of  job 
experience  in  positions  directly  related  to  administra- 
tive assistant;  her  performance  evaluations  at  UNC-W 
were  exceptional;  she  had  worked  for  one  year  as  full- 
time  secretary  in  the  chancellor's  office  with  the 
chanceUor's  administrative  assistant;  and  she  had  actu- 
ally performed  the  duties  of  administrative  assistant  for 
an  extended  period  of  time  while  the  acting  assistant 
was  out  of  work.  Dorsey  did  not  have  job  experience 
equivalent  to  the  position  of  administrative  assistant; 
her  performance  evaluations,  although  good,  were  not 
as  good  as  Goodspeed's;  and  co-workers  informed  the 
chancellor  that  Dorsey  was  sometimes  difficult  to  get 
along  with  and  could  be  tense  and  irritable.  Dorsey 
failed  to  show  that  this  evidence  was  merely  a  cover  for 
discriminatory  motives. 

The  court  next  rejected  Dorsey's  argument  that 
UNC-W's  failure  to  promote  her  was  part  of  a  specific 
employment  practice  that  had  a  disparate  impact  on 
protected  minorities — that  is,  UNC-W  allegedly  ex- 
cluded protected  minorities  from  jobs  or  promotions  in 
numbers  disproportionate  to  its  exclusion  of  nonpro- 
tected minorities  and  nonminorities.  Dorsey  failed  to 
present  any  evidence  that  UNC-W's  hiring  or  promo- 


tion practices  caused  minority  applicants  to  be  ex- 
cluded. On  the  contrary,  the  court  found  substantial      d 
evidence  that  UNC-W  had  made  concerted  and  sue-      " 
cessfol  efforts  to  hire  and  promote  minorities  in  secre- 
tarial and  administrative  positions. 

Dorsey's  claim  that  she  was  denied  her  constitu- 
tional right  to  justice  under  the  state  constitution  was 
also  rejected.  At  the  administrative  level,  UNC-W  was 
represented  by  a  senior  deputy  attorney  general,  and  an 
assistant  attorney  general  served  as  legal  advisor  to  the 
State  Personnel  Commission.  This  dual  representation, 
alleged  Dorsey,  caused  a  conflict  of  interest  and  bias 
sufficient  to  deprive  her  of  an  impartial  decision  maker. 
The  court  noted  that  UNC-W  and  the  commission,  as 
state  agencies,  were  both  statutorily  entitled  to  repre- 
sentation by  the  attorney  general's  office.  The  court 
went  on  to  cite  an  earlier  case  in  which  it  had  held  that 
no  per  se  violation  of  due  process  arises  from  such  a 
combination  of  advisory  function  and  advocacy  func- 
tion absent  a  showing  of  actual  bias.  Because  Dorsey 
presented  no  evidence  of  actual  bias  or  unfair  prejudice, 
she  failed  to  make  her  claim. 

Although  a  school  board's  termination  of  a  construc- 
tion contract  in  closed  session  violated  the  open  meet-  I 
ings  law,  the  trial  court's  decision  affirming  that 
termination  was  not  an  abuse  of  discretion.  H.B.S. 
Contractors,  Inc.  v.  Cumberland  County  Board  of  Edu- 
cation, No.  95  CVS  36,  1996  N.C.  App.  LEXIS  207 
(March  19,  1996). 

Facts:  In  June  1993  H.B.S.  Contractors  entered 
into  a  contract  with  the  Cumberland  County  Board  of 
Education  to  build  an  elementary  school.  In  November 
1994  the  board,  in  a  closed  session  meeting  with  its  at- 
torney, terminated  H.B.S.'s  contract.  H.B.S.  sought  a 
declaratory  judgment  that  the  board's  closed-session 
termination  of  the  contract  violated  the  open  meetings 
law  and  that  the  termination  was  null  and  void. 

The  trial  court  found  that  the  board  had  violated 
the  open  meetings  law,  but  it  refused  to  declare  the  con- 
tract termination  null  and  void.  The  court  awarded 
H.B.S.  reasonable  attorney  fees. 

H.B.S.  appealed,  arguing  that  the  trial  court's  re- 
fusal to  nullify  the  termination  order  was  in  error.  The 
board  also  appealed,  arguing  that  its  termination  of  the 
contract  in  closed  session  did  not  violate  the  open  meet- 
ings law.  In  addition  the  board  argued  that  H.B.S.  was 
not  entitled  to  an  award  of  reasonable  attorney  fees. 

Holding:  The  North  Carolina  Court  of  Appeals 
affirmed  the  trial  court's  rulings. 
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The  board's  termination  of  H.B.S.'s  contract  in 
closed  session  violated  the  open  meetings  law,  the  court 
began.  G.S.  143-318.11(a)(3)  establishes  that  public 
bodies  may  meet  in  closed  sessions  for  the  purpose  of 
consulting  with  "an  attorney  employed  by  the  public 
body  in  order  to  preserve  the  attorney-client  privilege 
between  the  attorney  and  the  public  body."  Consultation 
between  the  board  and  its  attorney  about  terminating 
H.B.S.'s  contract  was  not  protected  by  attorney-client 
privilege  because  it  was  not  confidential:  the  content  of 
that  communication  necessarily  must  be  disclosed,  at 
least  to  H.B.S.  In  addition,  termination  of  H.B.S.'s  con- 
tract did  not  fall  into  any  of  the  statutorily  defined  topics 
permissibly  discussed  with  an  attorney  in  closed  session: 
the  handling  or  settlement  of  a  claim,  judicial  action,  or 
administrative  procedure.  The  contract  termination  ob- 
viously is  not  a  claim  or  judicial  action,  and  it  is  not,  as 
the  board  argued,  an  administrative  procedure.  "Ad- 
ministrative procedure,"  as  used  in  the  open  meetings 
law,  refers  only  to  proceedings  instituted  under  the  State 
Administrative  Procedure  Act.  In  conclusion,  the  court 
stated,  the  board's  policy  of  entering  closed  session  to 
avoid  embarrassing  the  individual  under  discussion,  to 
discuss  quality  of  performance,  to  talk  about  specifics, 
and  to  enable  board  members  to  better  express  them- 
selves violates  the  open  meetings  law. 

The  decision  whether  to  nullify  any  action  taken 
during  a  meeting  that  violated  the  open  meetings  law  is 
within  the  discretion  of  the  trial  court.  The  court  of  ap- 
peals found  that  the  lower  court  did  not  abuse  its  dis- 
cretion in  refusing  to  nullify  the  board's  termination  of 
H.B.S.'s  contract. 

Finally,  the  court  affirmed  the  ruling  granting 
H.B.S.  reasonable  attorney  fees  as  the  prevailing  part)'. 
When  a  claimant  succeeds  only  on  some  of  his  or  her 
claims,  the  "merits  test"  is  used  to  determine  whether  he 
or  she  is  a  prevailing  party.  This  test  awards  attorney 
fees  to  a  party  who  has  succeeded  on  any  significant  is- 
sue in  litigation  and  thereby  attains  some  of  the  benefit 
he  or  she  sought  in  bringing  the  suit.  Before  trial  in  this 
case,  the  lower  court  granted  H.B.S.'s  motion  for  sum- 
mary judgment,  ruling  that  the  board  had  violated  the 
open  meetings  law.  The  lower  court  permanently  pro- 
hibited the  board  from  considering  the  performance  of 
independent  contractors,  or  taking  votes  on  terminat- 
ing independent  contractors,  in  closed  session.  None- 
theless, the  lower  court  also  refused  to  declare  null  and 
void  the  board's  termination  order.  On  balance  it  ap- 
pears that,  by  establishing  the  violation,  H.B.S.  pre- 
vailed on  the  primary  legal  question  in  its  action  and 
achieved  success  sufficient  to  merit  the  award. 


State  employee  failed  to  show  (1)  that  she  was  dis- 
missed without  just  cause  or  in  retaliation  for  seeking 
assistance  from  the  Human  Resources  Department;  (2) 
that  she  was  unjustly  suspended  for  three  days  without 
pay  for  removing  her  personnel  file  from  the  work- 
place; or  (3)  that  documents  in  her  personnel  file  re- 
quired removal  because  of  their  false  or  misleading 
content.  Washburne  v.  AIDS  Clinical  Trials  Unit,  De- 
partment of  Medicine,  The  University  of  North  Caro- 
lina at  Chapel  Hill,  In  the  Office  of  Administrative 
Hearings,  No.  94  OSP  422,  423;  No.  95  OSP  855,  856; 
No.  95  OSP  1116  (Feb.  9,  1996). 

Facts:  Ella  Washburne  was  employed  as  data  man- 
ager for  the  AIDS  Clinical  Trial  Unit  (ACTU)  of  The 
University  of  North  Carolina  at  Chapel  Hill  from  1988 
until  her  dismissal  in  March  of  1995.  ACTU  tests  ex- 
perimental drug  treatments  on  patients  suffering  from 
AIDS  and  is  one  of  thirty- five  such  programs  across  the 
nation;  these  programs  collectively  are  called  the  AIDS 
Clinical  Trial  Groups,  or  ACTG.  As  data  manager  for 
ACTU,  Washburne  transmitted  data  on  the  efficacy  of 
experimental  treatments  to  Frontier  Science,  a  central 
agency  that  managed  data  for  the  entire  ACTG.  Frontier 
Science  prepared  and  transmitted  reports  on  the  accu- 
racy of  this  data  to  each  member  of  the  ACTG. 

Early  in  1993  ACTU  received  reports  from  Fron- 
tier Science  that  its  data  error  rate  was  consistently 
higher  than  ACTG  standards.  Dr.  Charles  van  der 
Horst,  ACTU's  principal  investigator,  and  Barbara 
Longmire,  ACTU's  study  coordinator,  conferred  with 
Washburne  about  how  they  could  help  increase 
ACTU's  data  accuracy,  and  as  a  result  of  that  conversa- 
tion they  hired  a  data  keyer  and  obtained  upgraded 
computerized  data  entry  equipment.  They  asked 
Washburne  to  meet  weekly  with  the  clinicians  who  sup- 
plied her  with  data  and  to  instruct  them  concerning 
their  data-reporting  responsibilities.  In  addition  they 
urged  Washburne  to  communicate  with  her  supervisors 
about  data  management  problems  and  solutions.  Soon 
thereafter  Washburne's  job  description  was  modified  so 
that  she  could  devote  more  time  to  data-management 
problem-solving  and  less  time  to  clinical  trials  data  en- 
try. Washburne  objected  to  this  change  in  her  duties. 

Through  1994  ACTU's  poor  data-accuracy  rating 
continued,  and  Washburne's  performance  evaluations 
declined.  In  October  1994  Longmire  and  van  der  Horst 
issued  an  oral  warning  to  Washburne  regarding  her 
unsatisfactory  performance.  Subsequently  UNC-CH's 
Human  Resources  Department  informed  van  der  Horst 
and  Longmire  that  this  warning  was  invalid  because  it 
did  not  contain  notice  to  Washburne  of  her  due  process 
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rights.  Human  Resources  had  become  aware  of  this 
deficiency  as  a  result  of  a  meeting  with  Washburne  at 
which  she  questioned  the  warning's  validity. 

A  new  oral  warning  was  issued  to  Washburne  in  a 
meeting  on  December  6,  1994,  and  this  warning  in- 
cluded notice  of  her  due  process  rights.  At  this  meeting 
Washburne  asked  to  see  her  personnel  file  and  was 
given  it  on  the  condition  that  she  not  remove  it  from 
the  building.  Washburne  did  remove  it  from  the  build- 
ing, and  she  did  not  return  it — despite  a  request  to  do 
so — until  two  days  later.  As  a  result  of  her  actions, 
Washburne  was  suspended  for  three  days  without  pay 
for  personal  misconduct. 

By  February  1995  ACTU's  data  accuracy  had  not 
improved,  it  had  worsened.  On  March  10,  1995, 
Washburne  received  a  written  warning;  on  March  21, 
1995,  Washburne  was  dismissed.  She  filed  a  petition  for 
a  contested  case  hearing,  alleging  that  ACTU  dismissed 
her  without  just  cause  and  in  retaliation  for  her  consul- 
tation with  Human  Resources,  that  her  three-day  sus- 
pension was  unjustified,  and  that  her  personnel  file 
contained  misleading  and  false  documents  that  should 
be  removed. 

Holding:  The  administrative  law  judge  ruled  in  fa- 
vor of  ACTU. 

The  judge  found  that  Washburne  had  not  per- 
formed the  requirements  of  her  job  as  data  manager, 
and  that  the  ACTU  therefore  had  just  cause  to  dismiss 
her  for  unsatisfactor)'  performance.  The  judge  noted 
that  Washburne's  failure  in  this  regard  did  not  seem  to 
stem  from  obstinance  but  from  the  fact  that  her  job 
outgrew  her  expertise  and  capabilities.  Washburne  had 
been  a  good  employee  prior  to  the  growth  in  her  re- 
sponsibilities, and  it  is  unfortunate,  the  judge  said,  that 
the  situation  could  not  have  been  resolved  amicably, 
perhaps  by  a  consensual  job  transfer. 

The  judge  found  that  Washburne  failed  to  present 
sufficient  evidence  in  proof  of  her  other  claims.  First, 
the  December  14,  1994,  oral  warning  did  not  seem  to  be 
a  reprisal  for  her  visit  to  Human  Resources  about  earlier 
warnings,  and  van  der  Horst  did  not  violate  state  policy 
guaranteeing  employees  the  right  to  present  a  grievance 
free  from  reprisal.  Second,  ACTU  presented  sufficient 
evidence  to  prove  that  Washburne's  removal  of  her  per- 
sonnel file  contrary  to  her  supervisor's  instruction,  and 
her  refusal  to  return  it  when  she  was  asked  to  do  so, 
constituted  insubordination  justifying  suspension.  Fi- 
nally, Washburne  failed  to  show  that  any  documents  in 
her  personnel  file  were  false  or  misleading. 


The  Department  of  Public  Instruction  did  not  demote 
or  deny  a  promotion  to  a  state  employee  because  of  his      M 
disability.  Thornton  v.  North  Carolina  Department  of      " 
Public   Instruction,   In  the  Office  of  Administrative 
Hearings,  95  OSP  0840  (Jan.  22,  1996). 

Facts:  In  the  process  of  reorganizing  and 
downsizing  the  Department  of  Public  Instruction  ( DPI ) 
(authorized  by  N.C.  Sess.  Laws  ch.  324,  §  17.5),  the  State 
Board  of  Education  appointed  James  Barber  as  associate 
superintendent  of  Financial  and  Personnel  Services.  In 
that  capacity,  he  had  responsibility  for  selecting  a  direc- 
tor for  the  Office  of  Personnel  Relations. 

Before  selecting  a  director.  Barber  formulated  a  list 
of  qualifications  for  the  position  that  emphasized  man- 
agement and  leadership  skills  and  the  ability  to  recruit 
and  retain  high  quality  educators  and  promote  em- 
ployee morale.  Barber  changed  the  position  from  a 
largely  technical  and  administrative  job  to  an  EPA 
policy-making  position  (that  is,  one  exempt  from  the 
State  Personnel  Act)  in  the  senior  management  at  DPI. 
After  lengthy  consideration.  Barber  hired  Clarence 
Willie,  an  education  consultant  with  DPI  since  1994,  for 
the  position. 

Willie  had  served  twenty-two  years  in  the  military, 
where,  as  a  commanding  officer,  he  was  responsible  for  \ 
the  work  activities  and  individual  welfare  of  those  work- 
ing for  him.  In  addition,  he  was  a  successful  recruiting 
officer.  After  retiring  from  the  military,  Willie  was  a 
public  school  principal.  Willie's  educational  credentials 
included  a  master's  of  education  from  Boston  Univer- 
sit)'  and  an  education  specialist  degree  from  East  Caro- 
lina University  (ECU).  Willie  was  currently  enrolled  in 
a  doctoral  program  in  educational  leadership  at  ECU. 

Michael  Thornton,  a  legally  blind  DPI  employee, 
had  also  applied  for  the  position  of  director  of  Personnel 
Relations.  Thornton  had  seventeen  years  of  continuous 
experience  in  personnel  work  with  the  state  govern- 
ment, eight  of  them  at  DPI.  He  held  a  master's  degree  in 
public  administration,  with  a  concentration  in  person- 
nel relations,  from  The  University  of  North  Carolina  at 
Greensboro.  In  1993,  before  the  reorganization  of  DPI, 
Thornton  was  personnel  director  for  DPI.  At  that  time, 
however,  the  personnel  director  job  was  not  a  senior 
management  position;  rather,  it  was  largely  an  adminis- 
trative office  for  processing  personnel  actions. 

When  Willie  was  appointed  director,  Thornton 
filed  a  petition  for  a  contested  case  hearing  in  the  Office 
of  Administrative  Hearings,  alleging  that  the  DPI  had        ' 
discriminatorily  refused  to  promote  him  because  of  his 
blindness.  In  addition  Thornton  charged  that  during 
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the  reorganization  process  his  pay  grade  had  been  re- 
duced from  a  78  to  a  74  without  just  cause. 

Holding:  The  administrative  law  judge  found  that 
DPI  did  not  intentionally  discriminate  against  Thornton 
on  the  basis  of  his  disability. 

Thornton  did  make  the  initial  showing  required  in 
a  discrimination  lawsuit:  { 1)  he  was  a  member  of  a  pro- 
tected class — persons  with  disabilities — when  he  sought 
the  position;  (2)  he  was  qualified  for  the  position,  but  it 
was  given  to  Willie,  who  had  fewer  years  of  state  service; 
and  (3)  he  had  more  years  of  experience  in  personnel 
and  at  DPI  than  Willie.  Thornton  failed  to  show,  how- 
ever, that  DPI's  nondiscriminatory  justifications  for  hir- 
ing Willie — his  leadership  and  management  skills  at  a 
senior  policy-making  level — were  pretexts  for  illegal 
discrimination.  Barber,  the  judge  concluded,  simply 
chose  the  person  he  thought  best  for  the  position. 

The  judge  found  no  just  cause,  however,  for  reduc- 
ing Thornton's  pay  grade,  and  recommended  that  an 
upgrade  to  his  former  78  would  be  in  accord  with 
Barber's  interest  in  boosting  employee  morale. 

Duke  University  employee  who  fell  under  a  university 
bus  and  suffered  bodily  disfigurement  is  entitled  to  eq- 
uitable compensation  in  the  amount  of  $1,000.  Daniels 
V.  Duke  University  Medical  Center,  N.C.  Industrial 
Commission,  I.C.  No.  115636  (March  14,  1996). 

Facts:  Annette  Daniels,  an  employee  of  Duke  Uni- 
versity Medical  Center  (DUMC),  slipped  on  ice  while 
boarding  a  DUMC  bus.  Daniels  injured  her  leg  on  a 
hook  under  the  bus  and  received  a  substantial  scar  that 
to  this  day  aches,  requires  her  to  take  pain  medication, 
and  mars  her  appearance. 

Holding:  The  Industrial  Commission  found  that 
the  scar  disfigured  Daniels  to  the  extent  that  her  future 
opportunities  for  remunerative  employment  might  be 
lessened.  She  is  therefore  entitled  to  equitable  compen- 
sation in  the  amount  of  $1,000. 

University  employee's  claim  for  workers'  compensa- 
tion is  denied  because  she  did  not  suffer  from  an  occu- 
pational disease.  Willis  v.  Duke  University,  N.C. 
Industrial  Commission,  I.C.  No.  405763  (Feb.  7,  1996). 
Facts:  Lillian  Willis,  a  twenty-year  employee  of 
Duke  University,  is  a  staff  specialist  who  spends  90  per- 
cent of  her  time  at  a  computer,  entering  data.  On  Octo- 
ber 25,  1 993,  she  began  suffering  tingling  and  numbness 
in  her  right  hand  and  arm.  On  November  4,  a  Dr.  Way 
diagnosed  the  problem  as  mild  reflex  sympathetic  dis- 
ease (RSD),  an  abnormality  in  the  nerve  system  that 


causes  atrophy,  coolness,  and  swelling  in  the  affected 
area.  Willis  stayed  out  of  work  at  Way's  recommenda- 
tion. On  December  1,  1993,  Willis  was  examined  by  an- 
other doctor,  Frazier,  who  did  not  find  RSD  but  instead 
diagnosed  Willis's  problem  as  degenerative  disk  disease 
at  the  C5-6  level.  Willis  began  a  graduated  return  to 
work  on  December  13,  1993. 

For  the  six  weeks  of  disability  associated  with  her 
condition,  Willis  made  a  claim  for  workers'  compensa- 
tion benefits. 

Holding:  The  Industrial  Commission  found  that 
Willis  was  not  entitled  to  compensation. 

Way's  diagnosis  of  RSD  was  incorrect,  the  com- 
mission found,  because  RSD  is  a  disease  that  cannot  be 
diagnosed  until  its  symptoms  have  been  present  for 
many  months.  It  is  unlikely,  said  the  commission,  that 
RSD  could  cause  changes  in  the  short  period  between 
the  time  Willis  noticed  the  problem  and  when  Way  di- 
agnosed it.  Further,  it  is  unlikely  that  the  RSD  symp- 
toms Way  diagnosed  would  have  resolved  themselves 
by  December  1,  when  Frazier  examined  Willis. 

Willis  suffers  from  a  degenerative  disk  disease 
that  is  not  uncommon  for  someone  her  age  (forty- 
seven),  the  commission  found.  Willis's  employment 
was  not  a  significant  contributing  factor  to  the  disease, 
and  did  not  place  Willis  at  an  increased  risk  for  the 
disease  as  compared  to  members  of  the  general  public 
not  so  employed.  Therefore,  Willis's  disease  was  not 
an  occupational  disease  compensable  under  the  Work- 
ers' Compensation  Act. 

Duke  University  employee  who  sustained  a  back  injury 
during  the  course  of  her  employment,  and  who  has 
been  unable  to  find  employment  despite  reasonable  ef- 
forts, is  entitled  to  temporary  total  disability  compen- 
sation for  past,  present,  and  future  periods  of 
unemployment,  as  well  as  for  all  reasonably  related 
medical  expenses.  Wade  v.  Duke  University,  N.C.  In- 
dustrial Commission,  I.C.  No.  044357  (Feb.  9,  1996). 

Facts:  On  April  14,  1990,  Laverne  Wade,  a  regis- 
tered nurse  at  Duke  University,  injured  her  back  in  an 
admittedly  compensable  work-related  accident.  By  the 
time  Wade  reached  maximum  medical  improvement, 
she  was  diagnosed  with  ongoing  chronic  pain  syndrome 
and  a  40  percent  permanent  partial  disability  rating  for 
her  back. 

From  April  1990  to  January  1991,  Wade  received 
temporary  total  disability  compensation.  She  returned 
to  work  for  Duke  in  a  temporarily  funded  position  from 
January  through  July  of  1991.  After  this  position  ended, 
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Duke  never  offered  Wade  another  job.  Wade  sought 
employment  both  on  her  own  and  with  the  assistance  of 
rehabiHtation  counselors  assigned  by  Duke.  The  only 
suitable  job  Wade  found  was  in  a  nursing  home  as  a 
staff  development  coordinator,  but  this  employment 
lasted  only  two  months,  ending  when  she  was  dismissed 
because  her  physical  limitations  made  it  impossible  for 
her  to  perform  the  job.  To  date,  Wade  has  not  found 
other  work. 

Holding:  The  Industrial  Commission  determined 
that  Wade  was  entided  to  temporary  total  disability 
compensation  for  all  periods  of  past,  present,  and  con- 
tinuing unemployment,  as  well  as  to  reimbursement  of 
all  medical  expenses  reasonably  related  to  her  injury. 


Other  Cases 


Title  IX  does  not  impose  liability  on  a  school  district 
for  peer  sexual  harassment.  Rowinsky  v.  Bryan  Inde- 
pendent School  District,  No.  95-20049,  1996  U.S.  App. 
LEXIS  6875  (5th  Cir.,  April  2,  1996). 

Facts:  Jane  and  Janet  Doe,  eighth  graders  in  the 
Bryan  Independent  School  District  (BISD)  in  Texas, 
were  sexually  harassed  by  male  classmates  throughout 
the  school  year.  On  the  school  bus  a  male  student,  G.S., 
regularly  swatted  the  girls'  buttocks  as  they  passed  him 
on  the  way  to  their  seats,  directed  obscene  comments  at 
them,  and  at  times  groped  their  genital  areas.  Another 
male  student,  L.H.,  reached  up  each  of  the  girls'  skirts  and 
groped  their  genitals.  During  class  a  third  male  student, 
F.F.,  reached  up  Janet's  shirt  and  unfastened  her  bra. 

The  mother  of  Jane  and  Janet,  Debra  Rowinsky, 
complained  to  school  officials  about  the  harassment. 
School  officials  responded  by  suspending  G.S.  for  three 
days  and  F.F.  for  a  day  and  a  half;  L.H.  apparently  was 
not  punished.  Rowinsky  complained  that  such  punish- 
ments were  insufficient,  but  school  officials  refused  to 
take  further  action. 

Rowinsky  filed  suit  against  BISD  in  federal  court, 
alleging  that  BISD  and  its  officials  violated  Title  IX  by 
condoning  and  causing  sexual  harassment  that  created  a 
hostile  environment  for  her  daughters.  Title  IX  prohib- 
its discrimination  based  on  sex  in  educational  programs 
receiving  federal  financial  assistance.  The  district  court 
granted  BISD's  motion  for  summary  judgment  and  dis- 
missed Rowinsky's  case  before  trial.  Rowinsky,  the 
court  ruled,  had  failed  to  state  a  claim  under  Tide  IX  be- 


cause she  failed  to  show  that  sexual  harassment  and 
misconduct  toward  girls  was  treated  less  severely  than      d 
such  conduct  directed  at  boys.  Rowinsky  appealed.  * 

Holding:  The  Fifth  Circuit  Court  of  Appeals 
affirmed  the  district  court's  ruling,  holding  that  a  recipi- 
ent of  federal  funds  under  Title  IX  cannot  be  held  liable 
for  sex  discrimination  when  the  perpetrator  is  a  party 
other  than  the  recipient  or  its  agents. 

The  court  began  its  opinion  by  conceding  that  the 
language  of  Title  IX — "no  person  in  the  United  States 
shall,  on  the  basis  of  sex,  be  excluded  from  participation 
in,  be  denied  the  benefits  of,  or  be  subjected  to  discrimi- 
nation under  any  educational  program  or  activities  re- 
ceiving federal  financial  assistance" — does  not  limit  its 
prohibition  of  sexually  discriminatory  practices  to  re- 
cipients only.  The  court  went  on  to  find,  however,  that 
the  structure  of  the  statute,  the  statute's  legislative  his- 
tory, and  agency  interpretations  of  the  statute,  all  indi- 
cate that  Title  IX  prohibits  sex  discrimination  by  grant 
recipients  only. 

The  court  found  that  Congress  enacted  Title  IX 
under  its  spending  power:  this  means  Title  IX  is  a  fund- 
ing statute  rather  than  a  civil  rights  statute  and  that 
Congress  intended  to  obtain  compliance  with  Title  IX's 
condhions  by  the  inducement  of  funding  rather  than  by  ( 
the  threat  of  punishment.  Imposing  liability  for  the  dis- 
criminatory acts  of  third  parties  would  be  incompatible 
with  this  purpose,  said  the  court,  because  recipients 
have  little  control  over  the  behavior  of  third  parties. 
This  lack  of  control  over  third-party  violations  of  Title 
IX  would  induce  recipients  to  turn  down  Title  IX  grants 
and  escape  its  conditions  rather  than  undertake  the  risk 
of  uncontrollable  liability. 

The  statute's  legislative  history  also  supports  limit- 
ing Title  IX  liability  to  discrimination  by  grant  recipi- 
ents. The  court  noted  that  one  senator  who  supported 
the  enactment  of  Title  IX  listed  the  kinds  of  discrimina- 
tion that  prompted  the  legislation,  and  they  all  involved 
practices  by  grant  recipients.  This  same  senator  stated 
that  the  three  basic  types  of  discrimination  Title  IX  was 
meant  to  address  were  institutional  discrimination  in 
admissions,  in  availability  of  services  or  studies,  and  in 
employment.  The  court  also  noted  that  an  amendment 
proposed  at  the  time  of  Title  IX's  enactment  called  for  a 
study  of  sex  discrimination  and  suggestions  for  further 
legislative  remedies.  If  Congress  had  intended  Title  IX 
to  be  as  broad  as  Rowinsky  argues,  such  further  legisla- 
tion would  have  been  unnecessary.  ' 

The  Office  of  Civil  Rights'  (OCR)  interpretation  of 
Tide  IX  accords  with  limiting  liability  to  discriminatory 
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practices  by  grant  recipients.  OCR's  primary  interpreta- 
tion of  Title  IX  is  found  in  the  statute's  implementing 
regulations,  all  of  which  address  acts  performed  by  the 
recipients  themselves.  In  addition,  OCR's  policy  memo- 
randum specifically  states  that  the  issue  of  peer  sexual 
harassment  has  been  left  unresolved.  The  court  rejected 
evidence  proffered  by  Rowinsky  that  in  a  recent  letter  of 
finding  OCR  concluded  that  Title  IX  does  apply  to  peer 
sexual  harassment.  Letters  of  findings,  said  the  court, 
are  promulgated  during  the  course  of  investigating 
specific  institutions  for  Title  IX  violations,  and  their 
purpose  is  to  obtain  voluntary  compliance  from  the  of- 
fending institution.  They  do  not  result  ft-om  deliberate 
consideration,  as  regulations  do,  and  are  therefore  not 
entitled  to  judicial  deference. 

If  Rowinsky  had  been  able  to  show  that  BISD 
treated  sexual  harassment  of  boys  more  seriously  than  it 
treated  sexual  harassment  of  girls,  she  might  have  made 
out  a  Title  IX  claim,  but  because  she  alleged  no  dis- 
crimination on  the  part  of  BISD,  the  lower  court  prop- 
erly dismissed  her  case. 

[Editor's  Note:  This  case  directly  conflicts  with  a 
case  from  the  Eleventh  Circuit  Court  of  Appeals,  Davis 
V.  Monroe  County  Board  of  Education,  74  F.3d  1186 
(11th  Cir.  1996)  (see  digest  in  School  Law  Bulletin  27 
[Spring  1996]:  22-23),  which  held  that  Title  IX  does 
provide  a  remedy  for  peer  sexual  harassment.  Unless  the 
United  States  Supreme  Court  is  asked,  and  agrees,  to  re- 
view either  one  of  these  cases,  the  law  will  remain  un- 
settled, with  Title  IX  providing  a  remedy  for  peer  sexual 
harassment  in  some  federal  judicial  circuits  and  not 
providing  such  a  remedy  in  others.  The  Fourth  Circuit, 
which  has  jurisdiction  over  North  Carolina,  has  not 
ruled  on  the  issue.] 

The  University  of  Texas  Law  School  may  not  use  race 
as  a  factor  in  law  school  admissions.  Hopwood  v.  State 
of  Texas,  78  F.3d  937  (5th  Cir.  1996). 

Facts:  In  1994  three  white  applicants  who  were  de- 
nied admission  to  the  University  of  Texas  Law  School 
(UTLS)  filed  suit  alleging  that  UTLS's  affirmative  ac- 
tion admission  policy  violated  their  right  to  equal  pro- 
tection of  the  laws.  The  federal  court  for  the  Western 
District  of  Texas  found  that  the  affirmative  action  ad- 
mission policy  was  partially  constitutional  and  partially 
unconstitutional.  (See  digest  of  Hopwood  v.  Texas  in 
School  Law  Bulletin  26  [Winter  1995]:  29.)  Briefly,  the 
court  found  that  UTLS's  practice  of  requiring  white  ap- 
plicants to  have  higher  admission  index  scores  than 
black  and  Mexican-American  applicants  satisfied  the 


requirements  of  the  Equal  Protection  Clause:  it  was  the 
most  efficacious  means  to  the  state's  compelling  end  of 
obtaining  the  educational  benefits  that  flow  from  a  ra- 
ciafly  and  ethnically  diverse  student  body  and  in  over- 
coming the  effects  of  past  discrimination.  The  court 
found  unconstitutional,  however,  UTLS's  practice  of 
evaluating  the  applications  of  black  and  Mexican- 
American  students  in  such  a  way  that  they  were  never 
directly  compared  to  applications  of  whites  and  non- 
favored  minorities.  Rather  than  using  race  as  a  "plus 
factor"  in  admission  as  the  index  scores  did,  this  pro- 
cess used  race  as  the  determining  factor  in  admission. 
This  practice  placed  an  unconstitutional  burden  on  the 
rights  of  nonminority  applicants. 

Despite  finding  that  part  of  UTLS's  admission  pro- 
cess violated  the  equal  protection  rights  of  the  plaintiffs, 
the  court  granted  them  only  nominal  relief  of  one  dol- 
lar. The  court  refused  to  order  UTLS  to  admit  the  plain- 
tiffs because  they  could  not  prove  that  they  would  have 
been  admitted  to  UTLS  if  the  admission  process  had 
been  constitutional;  they  had  not  established  any  dam- 
ages entitling  them  to  court-ordered  admission  to 
UTLS.  The  court  also  refused  to  order  UTLS  to  stop  us- 
ing its  affirmative  action  admission  policy,  noting  that 
the  school  apparently  had  already  changed  the  defects 
the  court  found  in  it. 

The  plaintiffs  appealed. 

Holding:  The  Fifth  Circuit  Court  of  Appeals  re- 
versed the  lower  court's  ruHng,  finding  that  UTLS  could 
not  constitutionally  use  race  in  any  way  as  a  factor  in  its 
admission  process.  The  court  of  appeals  then  remanded 
the  case  for  the  lower  court  to  reconsider  the  issue  of 
damages  in  light  of  this  opinion. 

The  court  of  appeals  first  rejected  the  ruling  that 
UTLS's  interest  in  achieving  the  educational  benefits  of 
a  diverse  student  body  and  its  interest  in  eliminating  the 
effects  of  past  discrimination  were  compelling  interests 
constitutionally  justifying  race-based  distinctions  in  its 
admission  process.  The  court  of  appeals  found  language 
in  case  law  from  the  United  States  Supreme  Court  that 
appeared  to  indicate  that  attaining  a  diverse  student 
body  can  never  be  a  constitutionally  compeUing  reason 
for  using  race-based  admission  factors.  Furthermore, 
the  court  of  appeals  stated,  the  classification  of  persons 
based  on  race  does  not  serve  the  end  of  obtaining  diver- 
sity. True  diversity,  the  court  continued,  can  never  be 
obtained  by  using  race  as  a  proxy  for  a  set  of  traits  that 
educational  institutions  value;  the  race  proxy  only 
achieves  a  student  body  that  looks  different.  Race-based 
classifications  frustrate,  rather  than  facilitate,  the  goals 


48    School  Law  Bulletin  /  Summer  1 996 


of  equal  protection,  and  in  affirmative  action  programs 
they  promote  notions  of  racial  inferiority  that  lead  to 
hostility  between  the  races. 

Although  obtaining  diversity  can  never  be  a  com- 
pelling reason  for  using  race-based  classifications, 
remedying  the  effects  of  past  discrimination  can  be. 
However,  such  remedial  action  is  limited  by  the 
United  States  Constitution  to  cases  where  the 
identifiable  past  discrimination  of  a  specific  state  actor 
has  caused  present  harm  that  justifies  the  racial 
classifications  at  issue.  UTLS's  case  suffered  numerous 
problems  under  this  requirement. 

First,  UTLS  showed  no  evidence  that  the  law 
school  itself  engaged  in  past  discrimination  that  justifies 
its  admission  practices.  UTLS  argued  that  Texas's  his- 
tory of  discrimination  in  its  primary  and  secondary 
schools  has  had  effects  that  continue  at  the  law  school 
today — both  in  the  level  of  educational  achievement  of 
the  average  minority  applicant  and  in  the  school's  repu- 
tation. If  Texas's  lower  schools  have  discriminated  in 
the  past,  the  court  said,  the  lower  schools  are  the  appro- 
priate state  actor  to  remedy  the  effects  of  that  discrimi- 
nation. Institutions  of  higher  education  are  not  the 
appropriate  state  actor  to  address  the  problem.  The  use 
of  racial  remedies  must  be  carefully  limited,  and  the 
specific  state  actor  that  created  the  need  for  them  is  best 
equipped  to  determine  the  precise  scope  of  injury 
caused  by  its  discrimination.  A  state  has  no  compelling 
interest  in  remedying  harm  caused  by  general  societal 
discrimination. 

Further,  UTLS  showed  no  present  effects  of  past 
discrimination  that  would  justify  a  racial  remedy.  The 
court  below  had  found  that  UTLS's  evidence  that  the 
law  school  had  a  bad  reputation  among  minorities  and 
was  perceived  as  a  hostile  environment  for  minorities 
were  sufficient  present  effects  to  justify  the  admission 
program.  The  court  of  appeals  disagreed,  finding  that. 


at  most,  these  were  effects  of  societal  discrimination 
that  UTLS  is  not  empowered  to  remedy.  Nor  may  UTLS      d 
support  its  program  by  citing  the  underrepresentation      " 
of  minorities  at  the  school  because,  as  was  noted  earlier, 
there  is  no  evidence  that  any  discriminatory  policy  of 
the  law  school  caused  this  state  of  affairs. 

The  court  of  appeals  concluded  that  the  lower 
court  had  erred  in  its  analysis  of  whether  the  plaintiffs 
were  entitled  to  damages.  In  most  cases  plaintiffs  must 
establish  not  only  that  the  defendant  acted  illegally  but 
also  that  the  defendant's  illegal  act  injured  them.  In 
some  discrimination  cases,  though,  after  showing  that 
the  defendant  engaged  in  discriminatory  behavior,  the 
burden  shifts  to  the  defendant  to  show  that  his  or  her 
discrimination  did  not  harm  the  plaintiff.  The  court  of 
appeals  determined  that  such  burden  shifting  is  appro- 
priate for  this  case.  On  remand,  UTLS  must  present  evi- 
dence that,  even  under  a  constitutionally  acceptable 
admission  program,  the  plaintiffs  would  not  have  been 
admitted.  If  UTLS  cannot  present  such  evidence,  then 
the  court  must  grant  the  plaintiffs  such  equitable  and 
monetary  relief  as  is  appropriate. 

[Editor's  Note:  Approximately  a  month  after  this 
opinion  was  issued,  the  Fifth  Circuit  Court  of  Appeals 
issued  an  order  staying  the  ruling  for  thirty  days.  The  | 
stay  was  based  on  the  reasonable  probability  that  four 
members  of  the  United  States  Supreme  Court  will  grant 
certiorari  and  review  the  ruling;  the  significant  possibil- 
ity that  the  Supreme  Court  will  reverse  the  ruling;  and 
the  likelihood  that  irreparable  harm  will  result  if  the  rul- 
ing is  not  stayed.  If  UTLS  files  a  petition  for  certiorari 
with  the  Supreme  Court  before  the  end  of  the  thirty-day 
stay,  the  ruling  then  will  be  stayed  until  the  Supreme 
Court  rules  on  the  petition.  If  UTLS  does  not  file  a  peti- 
tion for  certiorari  before  the  thirty-day  stay  has  expired, 
it  still  may  file  a  petition  for  certiorari  but  without  the 
benefit  of  the  stay.]   ■ 


